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KING Circuit Judge:

Fi ber Systens International, Inc. appeals (1) the district
court’s entry of a take-nothing judgnent on the conpany’s claim
for damages under the Conputer Fraud and Abuse Act, 18 U S. C
8§ 1030, (2) the district court’s grant of partial summary
judgnment dism ssing the conpany’s claimfor injunctive relief
under the Act, and (3) the district court’s denial of judgnent as
a matter of law and a new trial on the defamation counterclaim

rai sed by Dani el Roehrs, M chael Flower, Thomas Hazel ton, Rick



Hobbs, and Kieran McGath (collectively, the *individual
defendants”). Defendants conditionally cross-appeal (1) the
district court’s grant of partial summary judgnent dism ssing
def endants’ counterclaimfor defamati on of Applied Optical
Systens, Inc., Opteconn GP., Inc., and OQpteconn, L.P., d/b/a
Optical Cabling Systens (collectively, the “corporate
defendants”) and (2) the district court’s judgnent as a matter of
| aw denyi ng defendants’ claimthat Fiber Systens |International
def aned the individual defendants through statenents in e-nails
and letters. For the reasons that follow, we AFFIRM in part,
REVERSE in part, VACATE in part, and REMAND for further
pr oceedi ngs.
|. FACTUAL AND PROCEDURAL BACKGROUND

The clains at issue in this appeal arose fromthe final days
of the struggle for control over Fiber Systens |International,
Inc. (“FSI”), a conpany that manufactures harsh-environnent
fiber-optic connectors for mlitary use. The principal opponents
inthis conflict are brothers--Mchael Roehrs, who was at that
time part of the group that had a majority ownership of FSI, and
def endant Dani el Roehrs, who was part of the mnority group of
sharehol ders. Dani el Roehrs and the other individual defendants,
all of whom served as officers and directors of FSI, initiated
litigation in 2001 to determ ne ownership of the conpany. The

lawsuit settled in August 2003 with an agreenent allowi ng M chae



Roehrs to buy out the mnority owners’ stake in the conpany.

When the transaction closed on Decenber 8-9, 2003, the individual
def endants’ enpl oynent was term nated and M chael Roehrs took
control as Executive Chairnman.

In the 2004 suit on appeal here, FSI alleged that defendants
vi ol ated the Conputer Fraud and Abuse Act (“CFAA’), 18 U S. C
8§ 1030, as they left the conpany. Specifically, FSI asserted
that during their departure the defendants “know ngly and
intentionally accessed, del eted, downl oaded, copied, took, and
stole FSI’'s confidential business and proprietary information and
trade secrets, w thout authorization, fromFSI’'s conputers,”

m sappropriated and stole FSI’s conputer equi pnent, and used and
di ssem nated the wongfully obtained informati on through the new
conpani es that they forned: Daniel Roehrs, Thomas Hazelton, and
M chael Fl ower through Applied Optical Systens, Inc. (“A0CS’) and
Ri ck Hobbs and Kieran McGath through Opteconn G P., Inc.
(“Opteconn”) and Opteconn, L.P., d/b/a Optical Cabling Systens
(“0CCS"). FSI sought damages and injunctive relief under

8§ 1030(a)(4), (a)(5), and (g) of the CFAA to conpensate for the
cost of data recovery and to prevent the defendants from
continuing to use and dissemnate FSI's trade secrets.

Defendants filed a defamati on counterclaimalleging that FSI
fal sely accused them of being thieves. They relied on several
docunents in which FSI allegedly accused the defendants of, inter
alia, stealing its intellectual property, as well as deposition
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testi nony show ng that FSI accused the individual defendants of
being thieves or stealing FSI’'s intellectual property.

Def endants | ater noved for partial summary judgnent on FSI’s
claimfor injunctive relief, arguing that FSI failed to establish
the prerequisites for such relief because there was no evi dence
that any of the defendants were currently accessing FSI’s
conputers or threatening access in the future.! FSI noved for
partial summary judgnment on the corporate defendants
counterclaim arguing that the evidence was insufficient to show
that the corporate defendants were defanmed. The district court
grant ed both noti ons.

In March 2005, the case proceeded to a jury trial on the
remai ning clainms. At the conclusion of the evidence, the
district court submtted FSI's clains under 8 1030(a)(4) and
(a)(5) of the CFAA to the jury, but submtted only three
statenents to the jury on defendants’ defamation counterclaim a
police report filed by FSI alleging that defendants had conmtted
theft and statenents made by FSI to two conpani es accusi ng
def endants of being thieves.

Wth regard to FSI's clainms, the jury found that none of the
i ndi vi dual defendants violated § 1030(a)(5) but that three
def endant s- - Dani el Roehrs, Thomas Hazel ton, and Ri ck Hobbs- -

violated 8 1030(a)(4), entitling FSI to $36,000 in total damages.

! Defendants al so noved for sunmary judgnment on FSI’'s
entire CFAA claim which the district court denied.
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However, the district court entered a take-nothing judgnent,
hol ding that 8 1030 does not create a civil cause of action for
vi ol ations of subsection (a)(4).

As to defendants’ counterclains, the jury found that FSI
mal i ci ously accused all five individual defendants of being
thieves in its statenents to the two conpanies but that the
police report was not filed with actual nmalice. Based on the two
defamatory statenents, the jury awarded the individual defendants
$100, 000 each in conpensatory danages and $1, 000, 000 each in
punitive damages. Because Texas | aw places a cap on punitive
damage awards, the district court reduced the punitive damages to
$200, 000 for each defendant.

After the jury verdict, FSI filed a renewed notion for
judgnent as a matter of law and, in the alternative, for a new
trial. The district court denied this notion, and FSI tinely
filed a notice of appeal.

1. DI SCUSSI ON

In this appeal, FSI challenges the district court’s hol di ng
that 8 1030 of the CFAA does not create a civil cause of action
for subsection (a)(4), as well as the court’s grant of summary
judgnment dismssing FSI's CFAA clains for injunctive relief. FS
al so contends that the district court erred in denying judgnment
as a matter of |aw because the jury’ s defamation verdict was

based on evidence that was never admtted for substantive use and



the statenents all egedly nmade by FSI were nondef amatory.

Finally, FSI argues that the district court erred in denying a
new trial because the jury verdict contained inconsistencies and
the district court inproperly admtted evi dence of nondefamatory
statenents, which prejudiced the jury's defamation findings.

Def endants conditionally cross-appeal the district court’s
grant of summary judgnent dism ssing the defamation clains that
were based on statenents agai nst the corporate defendants,
argui ng that the statenents shoul d have been submtted to the
jury as substantive evidence of defamation. Defendants al so
conditionally cross-appeal the district court’s decision not to
submt those statenents to the jury as additional instances in
whi ch FSI defaned the individual defendants.?

In the analysis that follows, questions of |aw are revi ewed

de novo. See Af-Cap, Inc. v. Republic of Congo, 462 F.3d 417,

423 (5th Gir. 2006).
A. FSI’'s CFAA C ains

1. Cvil Liability Under & 1030(a)(4)

Despite the jury' s finding that Daniel Roehrs, Thomas
Hazel ton, and R ck Hobbs violated 8§ 1030(a)(4) of the CFAA

entitling FSI to damages totaling $36,000, the district court

2 Defendants stated that they only w shed to pursue these
cross-appeals in the event that this court does not affirmthe
district court’s final judgnent. Because we do not, the cross-
appeal s are considered in this discussion.
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hel d that the CFAA does not create a civil cause of action for
violations of 8§ 1030(a)(4), and it entered a take-nothing
judgnent on the claim FSI appeals, alleging that civil clains
for violations of 8§ 1030(a)(4) can be brought under § 1030(g) and
that the jury found the el enments necessary for entry of judgnment
on FSI's behalf. W agree.
The CFAA crimnalizes various fraudul ent or damagi ng
activities related to the use of conputers. Two of its
provi sions were before the jury in this case. Section 1030(a)(4)
prohibits the “knowing[] . . . access[ of] a protected conputer
W t hout authorization,” with intent to defraud, if “such conduct
furthers the intended fraud and [the violator] obtains anything
of value.” 18 U S.C. § 1030(a)(4). Section 1030(a)(5) punishes
t hose who cause damage to a protected conputer, either through
the know ng transm ssion of a program information, code, or
command, or through intentional, unauthorized conputer access.
Cvil actions are authorized for some, but not all,

viol ations of 8§ 1030's substantive provisions. Section 1030(Q)
provi des:

Any person who suffers damage or |oss by

reason of a violation of this section may

mai ntain a civil action against the violator

to obtain conpensatory damages and i njunctive

relief or other equitable relief. A civil

action for a violation of this section may be

brought only if the conduct involves 1 of the

factors set forth in clause (i), (ii), (iii),

(iv), or (v) of subsection (a)(5)(B) :
Based on its reading of 8§ 1030(g), the district court held that
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t he section does not create a civil action for violations of

§ 1030(a)(4). Simlarly, defendants argue that the explicit
terms of 8 1030(g) only authorize civil actions for violations of
§ 1030(a)(5).

However, this interpretation is at odds with the | anguage of
the statute, which plainly allows such an action to proceed.?
Section 1030(g) extends the ability to bring a civil action to
any person suffering damage or | oss under “this section,” which
refers to 8 1030 as a whol e, as subsection (g) does not proscribe
any conduct itself. And although § 1030(g) refers to subsection
(a)(5)(B), the statute does not limt civil suits to violations
of § 1030(a)(5). Indeed, if Congress intended to limt civil
actions in this manner, it could have sinply provided that civil
actions may only be brought for violations of subsection (a)(5).

| nstead, the statute provides that a clai mbrought under any
of the subsections of 8 1030 nust invol ve one of the factors
listed in the nunbered cl auses of subsection (a)(5)(B). These
factors are:

(i) loss to 1 or nore persons during any
l-year period (and, for purposes of an
i nvesti gati on, prosecuti on, or ot her
proceedi ng brought by the United States only,
loss resulting from a related course of

conduct affecting 1 or nore other protected
conputers) aggregating at least $5,000 in

3 In cases involving statutory construction, the plain
| anguage of the statute is conclusive unless Congress clearly
expressed a contrary intent. Burlington N. & Santa Fe Ry. Co. V.
Poole Chem Co., 419 F.3d 355, 362 (5th Cr. 2005).
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val ue;

(ii) the nodification or inpairnent, or

potential nodification or inpairnment, of the

medi cal exam nation, diagnosis, treatnent, or

care of 1 or nore individuals;

(ii1) physical injury to any person;

(iv) a threat to public health or safety; or

(v) damage affecting a conputer systemused by

or for a governnent entity in furtherance of

the admnistration of justice, nati onal

def ense, or national security .
18 U.S.C. §8 1030(a)(5)(B). Accordingly, a civil action may be
mai nt ai ned under § 1030(a)(4) of the CFAA if the violative
conduct involves any one of these factors.® Qur interpretation
is consistent with that of other circuits that have addressed

this question. See P.C. Yonkers, Inc. v. Celebrations the Party

& Seasonal Superstore, LLC 428 F.3d 504, 512 (3d Gr. 2005 (“We

do not read section 1030(g)'s | anguage that the cl ai m nust

i nvol ve one or nore of the nunbered subsections of subsection
(a)(5)(B) as limting relief to clains that are entirely based
only on subsection (a)(5), but, rather, as requiring that clains
brought under other sections nust neet, in addition, one of the

five nunbered (a)(5)(B) ‘tests.’”); Theofel v. Farey-Jones, 359

F.3d 1066, 1078 n.5 (9th Gr. 2004) (“[S]Jubsection (g) applies to

any violation of ‘this section’ and, while the offense nust

4 Thus, for a civil action involving a violation of
subsection (a)(4), the requirenents of subsection (a)(5)(A) need
not be net.



i nvol ve one of the five factors in (a)(5)(B), it need not be one
of the three offenses in (a)(5(A.").

Nonet hel ess, defendants argue that even if a civil cause of
action may be maintained under 8§ 1030(a)(4) when one of the
8§ 1030(a)(5)(B) factors is established, the jury instructions for
FSI's 8§ 1030(a)(4) claimdo not nention any of those factors.
Only the first factor from§ 1030(a)(5)(B) is at issue here,
requiring loss during any 1-year period that aggregates to at
| east $5,000 in val ue.

We review jury instructions for abuse of discretion when the
instructions were properly objected to in the district court.

See United States v. Freeman, 434 F.3d 369, 377 (5th CGr. 2005).

But when the challenging party failed to preserve the error
bel ow, the instructions are reviewed for plain error. Positive

Bl ack Talk Inc. v. Cash Money Records Inc., 394 F.3d 357, 368

(5th Gr. 2004). To avoid plain error review, a specific
obj ecti on nust have been nade on the ground raised on appeal,
rather than a general objection to the instructions as a whole or

an objection on a different ground. See id.; United States v.

Euchs, No. 05-10426, 2006 W. 2949288, at *4 (5th Gr. COct. 17,
2006). Defendants objected to the § 1030(a)(4) instructions on
the ground that “there is no civil cause of action under (a)(4)
of the CFAA,” but did not object on the ground that the jury was
not instructed on the |oss elenent, and accordingly this

chall enge is subject to plain error review
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“In reviewng jury instructions for plain error, we are

exceedingly deferential to the trial court.” Tonpkins v. Cyr,

202 F.3d 770, 784 (5th Gr. 2000). For defendants to prevali
under the plain error standard, they nust show that (1) an error
occurred; (2) the error was plain, which neans clear or obvious;
(3) the plain error affects substantial rights; and (4) failing
to correct the error would seriously inpact the fairness,
integrity, or public reputation of judicial proceedings.

Septinus v. Univ. of Houston, 399 F.3d 601, 607 (5th Cr. 2005).

In determ ning whether a particular jury instruction was
erroneous, we mnmust consider the instructions as a whol e. Russel

v. Plano Bank & Trust, 130 F.3d 715, 721 (5th Gr. 1997).

Al t hough the jury charge failed to specifically instruct the jury
to find one of the 8 1030(a)(5)(B) factors as a prerequisite to
civil liability under 8§ 1030(a)(4), the damages instruction
required the jury to determ ne the anount of | oss caused by the
CFAA violation. Followng this instruction, the jury found that
the three defendants’ violations of 8 1030(a)(4) caused FSI |oss
totali ng $36, 000, which far exceeds the $5,000 | oss requirenent.
Despite defendants’ argunent that the “loss” found in the danages
instruction is sonmehow different fromthe substantive el enment of
“loss” within § 1030(a)(5)(B)(i), the damages instruction defined

“l oss” exactly as defined in 8 1030.° The danmges instruction

° As the jury instructions and 8 1030 provide, “the term
‘l oss’ neans any reasonable cost to any victim including the
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also required the jury to find that the | oss was “proxi mately
caused by the conduct” that violated 8 1030(a)(4), which was nore
t han enough to satisfy the § 1030(g) requirenment that the

vi ol ati ve conduct “involve” one of the § 1030(a)(5)(B) factors.
And even if this aspect of the instructions was erroneous, the
jury’ s damages finding shows that no substantial rights were
affected, as the jury would have found the $5,000 m ninum net if

i nstructed properly.

Further, although the danmages instruction erroneously failed
to require a finding that the $5,000 m ni mrum | oss occurred during
a one-year period, the tine elenent was inherent in the jury’'s
finding, denonstrating that no substantial rights were affected.
O the damages all eged by FSI, defendants only identify $26, 000,
incurred by the efforts of a data recovery expert, as including
sone charges that derived fromnore than a year after the tine of
the CFAA violation. But § 1030(a)(5)(B)(i) does not require that
the loss only occur within a year of the CFAA violation; rather,
it requires that the | oss aggregate to $5,000 “during any 1-year
period.” 18 U.S.C. § 1030(a)(5)(B)(i) (enphasis added). As
def endants acknow edge, the data recovery expert first becane

i nvol ved i n Novenmber 2004, and his $26, 000 fee included work

cost of responding to an offense, conducting a danage assessnent,
and restoring the data, program system or information to its
condition prior to the offense, and any revenue | ost, cost

i ncurred, or other consequential damages incurred because of
interruption of service.” 18 U S.C 8§ 1030(e)(11).
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t hrough January 2005, all of which took place well within a one-
year span. Regardless, the jury found $36,000 in | oss, which at
a m ni mum nust have included $10,000 in | oss associated with
FSI’'s original data recovery efforts, all of which took pl ace
wthin a one-year span itself. Accordingly, the district court’s
failure to instruct the jury that it nust find a | oss of $5, 000
during a one-year period was inconsequential.

2. Injunctive Relief

FSI al so appeals the district court’s summary judgnent
dismssal of FSI's claimfor injunctive relief under the CFAA
The district court held that injunctive relief was unavailable to
FSI because the CFAA only allows an injunction to prevent ongoi ng
or future unauthorized access to FSI’'s conputers, neither of
which is shown here. FSI responds that it is threatened with
present and future harm from def endants’ possession and use of
trade secrets stolen by defendants through the acts that violated
8§ 1030(a)(4) and that an injunction should be avail abl e under the
CFAA to renedy such a harm

We need not address the question of whether an injunction
may i ssue agai nst the use of the information obtained through a
past violation of § 1030(a)(4). Al though the jury found that
defendants violated 8§ 1030(a)(4), which required a finding that
t he def endants obtai ned sonething of value through their unlaw ul

conputer access, the jury also found that FSI falsely accused
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def endants of being thieves. Thus, the val ue obtai ned by
def endants coul d not have included stolen trade secrets.

“[T] he scope of injunctive relief is dictated by the extent
of the violation established,” and an injunction nmust be narrowy
tailored to renedy the specific action necessitating the

i njunction. John Doe #1 v. Venenman, 380 F.3d 807, 818 (5th Cr

2004) (citing Califano v. Yamamsaki, 442 U.S. 682, 702 (1979));

Valley v. Rapides Parish Sch. Bd., 646 F.2d 925, 942 (5th Gr.

May 1981). Because the jury determ ned that defendants did not
steal trade secrets through the acts that violated § 1030(a)(4),
t he requested injunction would be inproper under the CFAA. °©
B. FSI’s Mdtion for Judgnent as a Matter of Law

FSI al so appeals the district court’s denial of judgnment as
a matter of law, arguing that the evidence upon which the jury’'s
def amati on verdi ct was based coul d not be considered as
substanti ve evidence of defamation. FSI further contends that
even if the evidence is considered substantively, it was
insufficient to support a claimof defamation per se.

We review a district court’s ruling on a notion for judgnent

as a matter of | aw de novo. Del ano-Pyle v. Victoria County, 302

6 FSI has also failed to show any other irreparabl e harm
that would result froma failure to grant an injunction. To
obtain an injunction, FSI nust establish “(1) success on the

merits; (2) that a failure to grant the injunction will result in
irreparable injury; (3) that said injury outwei ghs any damage
that the injunction will cause to the opposing party; and (4)
that the injunction will not disserve the public interest.” VRC

LLCv. Cty of Dallas, 460 F.3d 607, 611 (5th Cr. 2006).
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F.3d 567, 572 (5th Gr. 2002). Under this standard, all evidence
is viewed “in the light and with all reasonabl e inferences nost
favorable to the party opposed to the notion.” 1d. (quoting

Resolution Trust Corp. v. Craner, 6 F.3d 1102, 1109 (5th Cr.

1993)). This court wll not reverse the district court’s denial
of the notion “unless a party has been fully heard on an issue
and there is no legally sufficient basis for a reasonable jury to
find for that party on that issue.” 1d. (quoting Ellis v.

Weasler Eng’ g, Inc., 258 F.3d 326, 337 (5th Cr. 2001)).

1. Substantive Evidence

Under the Federal Rules of Civil Procedure, depositions may
be used to “contradict[] or inpeach[] the testinony of deponent
as a witness, or for any other purpose permtted by the Federal
Rul es of Evidence.” Fep. R CQv. P. 32(a)(l1). One of these other
purposes is the use of a witness’'s prior inconsistent statenents
froma deposition as substantive evidence. FED. R EVID.

801(d) (1) (A); Gower v. Cohn, 643 F.2d 1146, 1153 n.11 (5th Gir.

May 1981). Concedi ng that M chael Roehrs’s video deposition was

adm ssi bl e under these rules for both substantive and i npeachnent
pur poses, FSI contends that the defendants only actually used the
deposition to i npeach M chael Roehrs during cross-exam nation,

not as substantive evidence. According to FSI, this rendered the
jury unable to consider the deposition as evidence of defamation

under Gower Vv. Cohn, 643 F.2d at 1153 n. 11
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Gower_ recogni zed that “materials once admtted for
i npeachnent [do not necessarily] al so becone substantive
evi dence” and held that the deposition evidence of prior
i nconsi stent statenents in that case was only offered to inpeach.
Id. at 1153 n.11. However, Gower involved a situation in which
both the district judge and the offering party clearly believed
that the evidence was being used only to inpeach, and in which
the relevant jury charge “only instructed the jury that [the]
statenents could be used as inpeachnent tools.” [d. Unlike
Gower, the district judge in this case believed that “defendants
used the prior inconsistent statenents not nerely to inpeach, but
also to prove that FSI had in fact defanmed them” and the jury
instructions provided that “[i]n determ ning whether any fact has
been proved . . . [the jury] may, unless otherw se instructed,
consider the testinony of all w tnesses,” which includes a

wi tness’s video deposition testinony.’

" This instruction was not tenpered, as FSI clainms, by a
subsequent provision in the jury instructions that, “[i]n
determning the weight to give to the testinony of a wtness,”
the jury should consider “whether there was evidence that at sone
other tinme the witness said or did sonething . . . that was
different fromthe testinony the witness gave” during trial.

This latter instruction nerely provides that the jury may
consider prior inconsistent statenents for the purpose of

i npeachnent, not that the jury may consider such statenents only
for that purpose. 1In contrast, the instruction in Gower “only
instructed the jury that [prior inconsistent] statenents could be
used as i npeachnent tools,” preventing the consideration of those
statenments as substantive evidence. Gower, 643 F.2d at 1153
n.11. Gower’s reliance on United States v. Dennis, 625 F.2d 782,
796 n.7 (8th Cir. 1980), which denied substantive status for
statenents that jury instructions deened “were to be used for
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Because the deposition testinony was accepted as both
i npeachnent and substantive evidence by the district judge and
submtted to the jury for both purposes, FSI can only chall enge
the propriety of that decision. Yet, as discussed above, the
testi nony was adm ssi bl e as substantive evidence under Rule
801(d)(1)(A). Further, FSI failed to object to the jury
instructions or request an instruction limting the jury’'s
consideration of the testinony to inpeachnent purposes. FSI had
the burden of requesting such an instruction, and its undi sputed
failure to do so renders the jury instructions susceptible only
to a challenge for plain error. See FED. R EviD. 105; Savoi e V.

Oto Candies, Inc., 692 F.2d 363, 370 (5th Cr. 1982); United

States v. Booty, 621 F.2d 1291, 1298-99 (5th G r. 1980). As the

deposition testinony was actually adm ssible for substantive use,
no plain error exists. See Booty, 621 F.2d at 1299; United

States v. Leslie, 542 F.2d 285, 289 (5th Cr. 1976).

2. Defamation Per Se
Defamation is a fal se statenent about a person, published to
a third party, wthout |egal excuse, which damages the person’s

reputation. More v. Waldrop, 166 S.W3d 380, 384 (Tex. App.--

Waco 2005, no pet.). In a claimfor defamation per se, “[t]he

words are so obviously hurtful that they require no proof that

i npeachnent only,” confirns that Gower’s hol ding on this point
was based on a nore limted instruction than is present here.
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they caused injury in order for themto be actionable.”®

Colunbia Valley Reg’'l Med. Ctr. v. Bannert, 112 S.W3d 193, 199

(Tex. App.--Corpus Christi 2003, no pet.). “For a defamatory
oral statenment to constitute slander per se, it nust fall within
one of four categories: (1) inputation of a crinme, (2)

i nputation of a | oathsone disease, (3) injury to a person’s
of fi ce, business, profession, or calling, and (4) inputation of

sexual msconduct.” Gay v. HEB Food Store N. 4, 941 S. W2d 327,

329 (Tex. App.--Corpus Christi 1997, wit denied). The first
category, which is at issue here, is net by a statenent that
“unanbi guously and falsely inputes crimnal conduct to” a party.
Id. FSI argues that its allegedly defamatory statenents did not
unanbi guously inpute crimnal conduct and were not false.

The evidence of FSI’'s defanmatory renmarks was provided by the
testi nony of M chael Roehrs, who spoke of statenents that he nade
on FSI's behalf to Neil WIkin at Optical Cable Corporation and
statenents that FSI enpl oyee M ke Dabrowski nade to Lockheed
Martin. On cross-exam nation, after Mchael Roehrs was asked
whet her he had told Neil WIkin that the defendants were thieves
or had stolen property, Roehrs answered that he told Neil WIkin
“that there has been m sappropriation . . . of intellectual
property” but denied calling themthieves. Defendants’ counsel

then played the followi ng video deposition testinmony from M chael

8 In contrast, a claimfor defamation per quod requires
proof of actual damages. Mbore, 166 S. W3d at 384.
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Roehrs:
Q Any other custoners or vendors you know of
that Fiber Systens has said to them the
defendants [are] thieves or have stolen
property?

A Ne[i]l WIlkin wth Optical Cabl e
Cor por ati on.

Q Al right. Wo told himthat?

A | did.
Al so, after Mchael Roehrs denied that M ke Dabrowski told a
Lockheed Martin enpl oyee that defendants were thieves,
def endants’ counsel played the follow ng video deposition
testi nony from Roehrs:

Q Has FSI told anybody at Lockheed Martin
that the defendants are thieves?

A. | think Mke Dabrowski, noreover, has |et
t hem know t hat t here has been a
m sappropriation of intellectual property.

Q By these defendants?

A. Yes.

Q And he was authorized to make these
coments by Fi ber Systens?

A.  Absolutely.

FSI first argues that this testinony does not show
statenents that are defamatory per se because they do not inpute
a crine. FSI acknow edges the extensive precedent holding that a
fal se accusation of theft is defamatory per se, but argues that

the recent Texas Court of Appeals decision in More v. WAl drop

19



establishes that statenments |ike those made here are
nondef amat ory because they nerely involve terns of general
di spar agenent .

More dealt with the defamatory nature of the statenent,
“You don’t want to hire him he’'s a crook.” 166 S.W3d at 383.
The court held that standing alone, the word “crook” was nerely a
term of general disparagenent, and did not inpute a specific

crime. ld. at 384; see also Billington v. Houston Fire & Cas.

Ins. Co., 226 S.W2d 494, 496 (Tex. Cv. App.--Fort Wrth 1950,
no wit)) (holding that the use of the words “liar” and “crook”
wer e nondef amat ory because they were used only as opprobrious
ternms). The district court here distingui shed Mbore by observing

that the word “crook” differs from*“thief” because the |atter

“much nore directly inputes a crinme than the word ‘crook,’” and
the court illustrated the point by quoting nultiple,
nondefamatory dictionary definitions for the word “crook.” FSI

chal  enges this conclusion by pointing to an alternative
definition of “crook” as “a person who steals or cheats, sw ndler
or thief,” WBSTER S NEwWRLD D cTi oNnarY 330 (3d col | ege ed. 1991),
and by quoting several arcane, nondefamatory definitions of the
word “thief,” including its nmeanings as a “kind of wild bee said
to rob hives” and an “excrescence in the snuff of a candle.” See
17 THE OXFORD ENGLISH DicTiONARY 934-35 (J. A Sinpson & E. S. C. Wi ner
eds., 2d ed. 1989). Accordingly, FSI argues that the word
“crook” is no different than the word “thief,” and the outcone
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here should be the sane as in Moore.

We need not resolve a battle of dictionary definitions in
this appeal. Texas case lawfirnmly establishes that falsely
accusi ng soneone of stealing or calling soneone a “thief”

constitutes defamation per se. See, e.d., Bennett v. Conputer

Assocs. Int’'l, Inc., 932 S.W2d 197, 200 (Tex. App.--Amarillo

1996, writ denied) (“One who falsely inputes to another the crine
of theft commts slander per se. . . . Falsely calling soneone a
‘“crook’ or ‘thief’ or falsely accusing himof stealing property

falls within the paraneters of slander per se . . . .”); see also

denn v. Gdel, 496 S.W2d 692, 697-98 (Tex. Cv. App.--Amarillo

1973, no wit); Anderson v. Alcus, 42 S.W2d 294, 296 (Tex. Cv.

App. - - Beaunont 1931, no wit). In contrast, as recognized in
Moore, Texas courts have determ ned that the term “crook” does
not inherently have the sane defamatory content. See, e.q.

Mbore, 166 S.W3d at 384; Billington, 226 S.W2d at 496; Arant V.

Jaffe, 436 S.W2d 169, 177-78 (Tex. G v. App.--Dallas 1968, no
wit). But when the word “crook” is used in a context inputing

theft, it is also defamatory per se. See Bennett, 932 S.W2d at

200 (holding that “[f]alsely calling soneone a ‘crook’” was

defamatory per se where the defendant called the plaintiff “a
‘“thief’ and a ‘crook’ who had stolen . . . conputer software”).

Wiile it is simlarly possible that a false allegation of
theft could be made in a context that renders it nondefanmatory,

such a situation is not presented here. To affirmthe district
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court’s decision, it is sufficient that “the words used [were]

reasonably capable of a defamatory neaning.” Misser v. Smth

Protective Servs., Inc., 723 S.W2d 653, 654-55 (Tex. 1987). “In

answering this question, the court nust construe [each] statenent
as a whole in light of surrounding circunstances based upon how a
person of ordinary intelligence would perceive the entire
statenent.”® Gay, 941 S.W2d at 329. “The surrounding
circunstances are the setting in which the all eged sl anderous
statenent is spoken, consisting of the context of the statenent
and the common neani ng attached to the statenent.” Moore, 166
S.W3d at 386. “Only when the court determ nes the | anguage is
anbi guous or of doubtful inport should the jury then determ ne
the statenent’s neaning and the effect the statenent’s
publication has on an ordinary reader.” Misser, 723 S.W2d at

655.

® Although FSI agrees that courts nust ook to the
surroundi ng circunstances in determ ning whether a statenent is
defamatory per se, FSI also argues that courts cannot | ook to the
factual context of statenments wi thout turning such a claiminto
one for defamation per quod, which requires proof of actual
damages, because courts cannot consider innuendo in a defamation
per se claim Innuendo refers to “extrinsic evidence used to
prove a statenent’s defamatory nature” and “includes the aid of
i nducenents, colloquialisns, and expl anatory circunstances.”
Moore, 166 S.W3d at 385.

However, Moore also points out that “[c]onsidering the
surroundi ng circunstances does not necessarily require the use of
extrinsic evidence,” as courts must consider the context in which
the statenent was made and the common neani ng of the statenent.
Id. As discussed above, FSI’'s statenents were defanmatory per se
under these considerations, and extrinsic evidence need not be
consi der ed.
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Here, deposition evidence showed that M chael Roehrs told
Neil WIkin that defendants were thieves or had stol en
property, 1 which directly inputes specific crines under Texas
law. ' See Tex. PeN. Cobe ANN. 8 31.03 (Vernon 2005) (punishing

theft of property); Id. 8 31.05 (Vernon 2005) (punishing theft of

trade secrets); see also Gay, 941 S.W2d at 329 (determ ning
that an accusation of shoplifting was sl anderous per se because
shoplifting was puni shabl e under the Texas Penal Code). As the
def amati on cases di scussed above illustrate, the comobn neani ng
of FSI's statenents inputed the crine of theft. And the
surroundi ng circunstances present no factors that would alter the
meani ng of the statenents, particularly considering the evidence
inthe light nost favorable to the defendants. 1In fact, M chael
Roehrs described in his live testinony that the statenent to Nei
Wl kin was made in the context of a discussion about the

m sappropriation of FSI’'s property by defendants, which supports

the conclusion that the accusation of theft inputed that crine.

10 FSI contends that M chael Roehrs’s deposition statenent
was insufficient evidence of defanmation because he responded to
t he anbi guous questi on of whether FSI had conmuni cated that
“defendants [are] thieves or have stolen property.” However,
both alternatives are equally defamatory, in that they both
i npute the conm ssion of the crine of theft.

1 FSlI's briefs only focus on whether the word “thief” is
defamatory after More, |eaving unaddressed whet her M ke
Dabrowski’s statenent that defendants “m sappropriat|ed] :
intellectual property” constituted defamation. W note, however,
that Texas |aw defines a thief as, in part, soneone who
“unlawful Iy appropriates property.” Tex. PeN. CobeE § 31. 03.
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Nonet hel ess, FSI argues that fromthe context of the
ongoi ng, heated controversy between FSI and the defendants, no
person of ordinary intelligence could believe that FSI’'s
statenents were anything nore than rhetorical outbursts of an
angry and frustrated busi ness owner, much |less a real accusation
of theft. FSI relies on the Suprene Court’s opinion in G eenbelt

Co- O Publi shing Association v. Bresler, 398 U S. 6, 13-14

(1970), which held that an accusation of blackmail during a
heated city council debate was nere rhetorical hyperbol e because
the word, in context, clearly referred to the unreasonabl eness of
| egal negotiating proposals discussed at the debate rather than
the actual crine of blackmail.' But unlike Geenbelt, the

ci rcunst ances here only bol ster the concl usion that M chael
Roehrs was referring to the conmssion of a crinme. The

accusation of theft, in context, did not refer to activities

2 FSI also cites state court cases from California,
Ceorgia, and Connecticut to support this argunent, but al
i nvol ved a context that nmade the theft accusation nondefanmatory.
See Rosenauer _v. Scherer, 88 Cal. App. 4th 260, 280 (Cal. App. 3d
Dist. 2001) (involving a context that showed that the defendant
was criticizing the plaintiff’s political position rather than
accusing the plaintiff of the crinme of theft); Mthis v. Cannon,
573 S.E. 2d 376, 382-83 (Ga. 2002) (holding that a theft
accusation, in context, referred only to the “ongoing debate
about [a] garbage disposal dispute,” rather than an actual
crimnal act); Yakavicke v. Val entukevicius, 80 A 94, 96 (Conn.
1911) (holding fromthe context of the theft accusation that the
statenent would be interpreted as conveying “that the plaintiff
had cheated the club,” not that the plaintiff had actually stolen
fromthe club). Unlike these cases, the context of FSI’'s theft
al | egati ons does not reveal anything fromwhich a person of
ordinary intelligence would derive a noncrimnal inplication.
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readily identifiable to the |istener as innocuous, as in
G eenbelt, but instead referred to the defendants’ all eged
m sappropriation of FSI's intellectual property. The nere fact
that an accusation arose froma heated controversy does not strip
the statenent of its defamatory content where a person of
ordinary intelligence woul d nonetheless interpret the statenent
to inpute a crine.

Finally, FSI argues that the statenents made by FSI were
true. “The truth of a statenent is a defense to a claimfor

defamation.” Qustafson v. City of Austin, 110 S. W3d 652, 656

(Tex. App.--Austin 2003, pet. denied). This defense “does not
require proof that the alleged defamatory statenent is literally
true in every detail; substantial truth is sufficient.” |d. FSI
argues that its statenents were substantially true because the
jury found that three of the defendants violated 18 U S.C. §
1030(a)(4) and that FSI’'s report to the Allen Police Departnent
was nmade wi thout actual malice.

However, the jury specifically found that FSI’s theft
all egations were not substantially true. At nost, the jury
findings would be inconsistent, requiring a newtrial. WIllard

v. The John Hayward, 577 F.2d 1009, 1011 (5th Gr. 1978). Thus,

FSI’'s argunment is properly addressed in connection with its
argunent that the district court should have granted a new tri al
based on inconsistent jury findings, which is discussed later in
this opinion. For purposes of the district court’s denial of
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FSI’s notion for judgnent as a matter of law, the only question
is whether the jury had a legally sufficient basis for finding
that the allegations were not substantially true, and we are
satisfied that defendants’ testinony provided such a basis.
C. Defendants’ Cross-Appeal

Defendants raise in their cross-appeal two issues related to
the district court’s treatnent of several docunents that
all egedly show additional defamatory statenents by FSI. First,
def endants argue that the district court incorrectly granted
summary judgnent dismssing their clains that FSI defaned the
corporate defendants in the docunents. Second, defendants
contend that the district court erred by failing to submt those
docunents to the jury as additional instances of defamation
agai nst the individual defendants, which was equivalent to
judgnent as a matter of law for FSI on those issues. See

Turlington v. Phillips Petroleum Co., 795 F.2d 434, 444 (5th Gr.

1986) (“The district court below failed to submt this issue to
the jury, in effect granting [the opposing party] a directed
verdi ct on that theory of recovery.”).

The docunents at issue are e-nmails and letters sent by FSI
enpl oyees or agents to various parties. Exhibit 34 is a February
2004 e-mail from M chael Roehrs accusing either his nother or
Dani el Roehrs of “supporting child nolesters.” Exhibit 60, which

is a January 2004 letter fromthe new FSI managenent teamto
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busi ness associates after the transition in power, notified the
reci pients of the change and asked for their assurance that they
“Wwll not manufacture any proprietary FSI parts or utilize FSI
design features for any non-FSI personnel or fornmer FSI

enpl oyees.” The letter also asked the recipients to let FSI know
imediately if contacted by fornmer FSI enpl oyees. Exhibit 61 is
an Cctober 2004 letter fromFSI's attorneys to the Defense Supply
Center in Colunbus, Chio (the “DSCC’), which said that “certain
confidential and proprietary information and trade secrets .

of FSI have been m sappropriated and stolen by Applied Opti cal
Systens.” The letter then asked that the DSCC “refrain from
releasing any information submtted by AGS. . . in order to
protect FSI’'s trade secrets and confidential proprietary

i nformati on whi ch have been wongfully taken by certain

i ndividuals at ACS and unlawfully distributed.”

In Exhibit 74, an October 2004 e-mail to officials of the
DSCC, M chael Roehrs wote that “The Mnority G oup (Now known as
Applied Optical Systens and/or Optical Cabling Systens) have
begun using our intellectual property and trade secrets and are
entering the market.” The e-mail also stated that “they have
provi ded stolen proprietary information to” the DSCC and t hat
“they are using the governnent as a tool to | aunder our
proprietary information and trade secrets.” Finally, Exhibits
90-92 were letters fromFSI’s |awers to three conpani es stating
that “FSI asserts and has reason to believe that these conpanies
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are in possession of and/or have acquired FSI’'s confidenti al
proprietary and business information and trade secrets. FSI also
believes that one or nore of these conpani es are using,
benefiting from and/or dissemnating FSI’s confidenti al
proprietary and business information and trade secrets.”

The district court held that the docunents were not capable
of defamatory neani ng because they did not “nmake[] any specific
allegations that the entities stole FSI proprietary information
or knewit to be stolen, or directly accuse[] the corporate
def endants of wrongdoing.” The court determ ned that only
Exhi bit 74 was even arguably defamatory, but that the e-mail “was
intended to update the [DSCC] on a good-faith dispute between FSI
and the corporate defendants about whether the information the
corporate defendants were submtting was FSI proprietary
information.” Accordingly, the court determ ned that Exhibit 74
was nere “hyperbolic | anguage” alerting the DSCC “that the
information the corporate defendants submtted was the subject of
litigation between the two parties and stat[ing] FSI’s theory of
the case, albeit in sonmewhat stronger terns than its pleadings.”

As we discussed previously, the district court’s role was to
construe each statenent in light of the surrounding circunstances
to determ ne how the statenent woul d be perceived by a person of
ordinary intelligence. Gay, 941 SSW2d at 329. |If this inquiry
shows that a statenent fal sely and unanbi guously inputes crimna
conduct, it is defamatory per se. Gay, 941 S.W2d at 329. |If
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the statenent is anbi guous or cannot be fully understood w thout
the use of extrinsic evidence, the statenent is not defamatory
per se, and extrinsic evidence can be considered only under a
def amati on per quod theory. More, 166 S.W3d at 386.

Here, the district court properly held that two of the
docunents were not capabl e of defamatory neaning towards the
corporate defendants. Exhibit 34, in which Mchael Roehrs
accuses his nother or Daniel Roehrs of “supporting child

nmol esters,” does not nention the corporate defendants at all.
Exhi bit 60, in which FSI notified business associates of the
change i n managenent, contains no statenents that could inpute
any crinme, nerely asking the recipients not to manufacture FSI
parts or use FSI features for forner enployees.

However, Exhibits 61 and 74 are reasonably capabl e of
defamat ory neaning, and in sone respects are al nost identical to
the defamatory statenents that the district court ultimtely
submtted to the jury. Exhibit 61, sent by FSI'’s attorneys to
the DSCC, stated that AOCS “m sappropriated and stole[] FSI’'s
trade secrets,” and that FSI’'s trade secrets were “unlawful ly
distributed” by ACS to the DSCC. These statenents plainly inpute
a crine, and their context, which encourages the letter’s
recipient to refrain fromreleasing information submtted to them
by ACS, supports the defamatory nature of the statenents.

Further, Exhibit 74, an e-mail from M chael Roehrs to the DSCC,
accused ACS and OCS of “provid[ing] stolen proprietary
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information” to the DSCC, and stated that these acts were done to
“l'aunder [FSI's] proprietary information and trade secrets.”
Texas law crimnalizes the know ng and unconsented
“communi cat[ion] or transm [ssion of] a trade secret,” TeEX. PEN
CooE ANN. 8 31.05(b), and despite the district court’s belief that
the e-mail was nerely intended to update the DSCC as to the
litigation at issue here, the statenents all eging transm ssion of
stolen trade secrets went beyond such a purpose.

Accordingly, the district court erred in granting summary
j udgnent on the corporate defendants’ defamation clains based on
Exhibits 61 and 74. The allegedly defamatory statenents in
Exhi bits 90-92 present a closer question, and the district court
shoul d reconsider its decision on those exhibits in light of this
opi ni on. 13

However, the district court properly refused to submt any
of these docunents to the jury as substantive evidence of
def amati on of the individual defendants. “For a defamatory
statenent to be actionable, it nmust refer to an ascertai nable

person.” Robertson v. Sw. Bell Yellow Pages, Inc., 190 S. W3d

899, 902 (Tex. App.--Dallas 2006, no pet.). A person is

ascertainable “if he is naned in the statenent or if those who

B Inits order on the summary judgnment notions, the
district court noted that the doctrine of absolute privilege
“very likely applies to the attorney letters here,” and that a
fact issue renmained as to whether the privilege was avail able for
the e-mails sent by Mchael Roehrs. This issue was not raised on
appeal, and we express no opinion on the matter.
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know t he person woul d understand that the statenment was referring

to the person.” Ledig v. Duke Energy Corp., 193 S.W3d 167, 180

(Tex. App.--Houston [1st Dist.] 2006, no pet.). Further, “a
menber of a group has no cause of action for a defamatory
statenent directed to sone or less than all of the group when
there is nothing to single out the plaintiff.” Eskew v.

Pl antation Foods, Inc., 905 S.W2d 461, 462 (Tex. App.--Waco

1995, no wit). Wether a party is ascertainable is a question
of law for the court, but is submtted to the jury if the
| anguage i s anbi guous or of doubtful inport. Ledig, 193 S. W 3d
at 180.

Defendants first argue that Exhibit 61 was directed not only
at ACS, but the individual defendants as well. However, the
| anguage of the letter attributes crimnal action to AGCS, not to
the individuals who work for AGCS, and is incapable of defamatory
meani ng agai nst the individual defendants. See Ledig, 193 S. W3d
at 180 (holding that statenents about a conpany’s actions did not
def ane a nenber of the conpany’s senior nmanagenent). The letter
does refer to information “wongfully taken by certain
i ndividuals at AGCS,” but nothing identifies any particul ar

i ndi vi dual defendant.* Simlarly, Exhibit 74 refers to “[t]he

14 The defendants argue that M chael Roehrs’s testinony
admts that the references to the corporate defendants in several
of the docunents were intended to enconpass all defendants.
However, the question is not whether the speaker intended to
identify a person, but rather whether the words woul d be
understood in such a way by those who know t he person.

31



Mnority Goup (Now known as Applied Optical Systens and/or
Optical Cabling Systens)” and alleges current crimnal behavior.
Al t hough the letter references a past designation of the
individuals as a group of mnority owers in FSI, the context of
the letter--which refers to that group’s present status as ACS
and OCS and al | eges present crines--shows that the crines are
only attributed to the naned conpanies. Further, Exhibits 90-92
make no reference at all to any of the individual defendants,
mentioning only the acts of the corporate defendants.

Def endants al so point to Exhibit 57, which alleges that
“[clertain individuals have admtted under oath that they
vi ol ated” the CFAA, but the exhibit does not identify any
particular individuals. Finally, Exhibit 34 may accuse Dani el
Roehrs of “supporting child nolesters,” but defendants fail to
identify any crine that such an all egation inputes.
D. FSI’'s Motion for a New Tri al

Acconpanying FSI’s post-verdict notion for judgnent as a
matter of |aw, the conpany noved in the alternative for a new
trial. In this appeal, FSI challenges the district court’s
denial of a newtrial, alleging that the jury verdict contained
i nconsi stent answers to the special interrogatories and that the
jury finding on defamati on was inproperly influenced by the
spill over prejudice of inadm ssible evidence. “W review a

district court’s ruling on a notion for newtrial for abuse of

32



discretion.” Int’l Ins. Co. v. RSR Corp., 426 F.3d 281, 300 (5th

Cir. 2005). This court also gives “great deference to the
district court ruling when it has denied the newtrial notion and
upheld the jury's verdict.” 1d.
1. Inconsistent Jury Findings

“I'f the jury gives inconsistent answers to speci al
interrogatories, the case nust be remanded for a new trial.”

Wllard v. The John Hayward, 577 F.2d 1009, 1011 (5th Cr. 1978).

I n determ ni ng whet her answers are inconsistent, we |ook to
“whet her the answers may fairly be said to represent a | ogi cal
and probabl e decision on the relevant issues as submtted.” FED C

v. Fid. & Deposit Co., 45 F. 3d 969, 977 (5th Gr. 1995) (citation

omtted). A jury s answers “shoul d be considered inconsistent,
however, only if there is no way to reconcile them” W]I/lard,
577 F.2d at 1011. This court nmakes “a concerted effort to
reconcil e apparent inconsistencies in answers to special verdicts

if at all possible.” Ellis v. Wasler Eng’g Inc., 258 F.3d 326,

343 (5th Gir. 2001).

FSI argues that two different jury findings contradict the
jury determnation that FSI falsely and maliciously accused
def endants of being thieves. First, FSI contends that the jury
finding that three of the defendants violated 18 U S. C
8§ 1030(a)(4) is equivalent to a finding that those defendants

were thieves. Second, FSI argues that the jury's determ nation
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that FSI filed the police report of conputer theft w thout nalice
establishes that FSI’'s accusations that defendants stole the
intellectual property on those conputers were nade w thout malice
as wel | .

However, each of these findings can be reconciled. First,
the finding that three defendants violated 8§ 1030(a)(4) did not
necessarily establish that the defendants were thieves. Section
1030(a)(4) deals with unl awmful access of conputer systens to
further fraud. 18 U S.C. 8§ 1030(a)(4). Although the jury found
that three defendants violated this section, and that their
unl awf ul access caused a loss to FSI totaling $36,000, the
determnation did not require a finding that the defendants stole
trade secrets or anything else. Section 1030(a)(4) does require
a finding that the violator obtained sonething of val ue by neans
of the unlawful access, but the value need not be a trade secret
or even sonething that was stolen. The jury could have found
that the val ue obtai ned by defendants inhered in the tenporary
use or possession of conputer hardware,® as FSI suggested in its

cl osing argunents, * or sone ot her val ue that was obtai ned

15 Section 1030(a)(4) provides an exception where there is
no liability if “the object of the fraud and the thing obtained
consists only of the use of the conputer and the value of such
use is not nore than $5,000 in any 1l-year period.” Here, the
jury could have found an object of fraud beyond the use of the
conput er.

1 On the elenment that the defendants “intended to obtain
sonet hing of value,” FSI’'s counsel argued in part that defendants
“took hardware worth nmore than $5,000.” Although FSI was
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W t hout theft.

Additionally, the finding that FSI did not act with actual
malice in filing the police report of conputer theft does not
establish, as FSI clains, that the report of theft was true or
that |later statenments were nmade without nmalice as well. As the
jury was instructed, “actual malice neans that the party nmaking
the publication acted wth actual know edge that it was fal se or
with reckless disregard of whether it was false or not.”
Accordingly, the jury finding on the police report does not nean
that the jury believed that the allegations of theft were
actually true, but nerely that FSI believed it was true to the
extent necessary to avoid liability. Further, the jury could
have determ ned that FSI sincerely believed when the police
report was filed that the defendants stol e conputer equi pnent,
but recklessly disregarded the truth when FSI accused defendants
of stealing the conpany’s intellectual property in statenents
made two nonths later. The statenments are therefore easily
reconci | abl e.

2. Spillover Prejudice

In United States v. Edwards, 303 F.3d 606, 639 (5th G

2002), this court considered whether evidentiary “spillover from

invalid clains can be a basis for granting a newtrial.” W

suggesting that defendants stole the hardware, the jury could
have believed the three defendants’ testinony that any hardware
in their possession was intended to be, and was in fact, returned
to FSI.
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stated that to make such a claim a party nust “[a]t a mninum.
show that [it has] experienced sone prejudice as a result of
the joinder of invalid clainms, i.e., that otherw se inadm ssible
evi dence was admitted to prove the invalid clainms.”! [d. at
640. FSI argues in this appeal that the jury's defamation
findings were inproperly prejudiced by other allegedly defanmatory
statenents that were admtted by the district court and submtted
to the jury even though the court held that they were
nondefamatory as a matter of law. Defendants, in addition to
argui ng that the evidence was not prejudicial, contend that FSI
did not properly preserve a spillover prejudice argunent, only
rai sing rel evance objections to the evidence when introduced at
trial.

Unli ke Edwards and simlar spillover prejudice cases from
other circuits, this is not a situation where one of several
clains was held invalid and the review ng court nust determ ne
whet her evi dence properly admtted for the invalid claimhad a
prejudicial effect on the jury's determ nation of the other

clains.!® Rather, this appeal involves evidence that was

7 Noting that such an argunent had never been addressed by
this court, the Edwards court acknow edged only “that perhaps a
grant of a newtrial mght be appropriate in sone cases of
‘retroactive msjoinder’” before rejecting the spillover
ar gunent .

18 Cases in other circuits discussing “spillover prejudice”
have invol ved evidence that was properly admtted for a claim
that was later held to be invalid. See, e.qg., United States v.
Cross, 308 F.3d 308, 317 (3d Gr. 2002) (“[P]Jrejudicial spillover
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admtted by the district court, over FSI’'s objections, for the
val id defamation clainms discussed in the previous section, and
there is no need to discuss cases that apply a standard prejudice
inquiry to unique procedural circunstances.?® The relatively
straightforward question here--preserved for appeal by FSI’s

rel evance objections--is whether the district court abused its

discretion in admtting the evidence as relevant.? See United

may occur . . . [w hen a defendant is convicted on two counts
involving different offenses at a single trial and an appell ate
court reverses his conviction on one of them. . . .”); United

States v. Rooney, 37 F.3d 847, 855 (2d Gr. 1994) (“Wen an
appel l ate court reverses sone but not all counts of a multicount
conviction, the court nust determne if prejudicial spillover
from evidence introduced in support of the reversed count
requires the remai ning convictions to be upset.”). This court in
Edwards simlarly acknow edged that “spillover frominvalid
clains” mght be a viable basis for granting a new trial when
that spillover would be inadm ssible to establish the remaining
clains and where prejudice exists. Edwards, 303 F.3d at 641.

9 1t is irrelevant whether, as FSI contends, the evidence
was al so i ntended by defendants to serve as substantive evi dence
of i ndependent acts of defamation. The record does not reflect
that the district court ever limted the jury s consideration of
the evidence to these i ndependent acts, and the district court
confirmed in its denial of FSI's notion for a new trial that the
evi dence was admtted as relevant to show nalice for the three
all egedly defamatory statenents submtted to the jury.

20 Under Federal Rule of Evidence 403, “evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice.” The district court has “broad
discretion to weigh the rel evance, probative value, and prejudice
of the evidence in determning its adm ssibility under Rule 403,”
which will not be disturbed w thout abuse of discretion. United
States v. Allard, 464 F.3d 529, 534 (5th Cr. 2006). The only
docunent that FSI objected to on this ground, as opposed to

rel evance, is Exhibit 34, the e-mail in which M chael Roehrs
stated that Daniel Roehrs or his nother were “supporting child
mol esters.” However, we find no reason to believe that the

prejudice of this or any of the docunments outweighed their
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States v. Hicks, 389 F.3d 514, 522 (5th Cr. 2004). Even if the

district court inproperly admtted the evidence, we wll not
reverse if the error was harm ess.? |d.

The evi dence at issue here consists of the sane docunents
i nvol ved in defendants’ cross-appeal. The district court
determined in its order on the notion for a new trial that the
statenents in the e-mails and letters, “while perhaps not
defamatory on their face, were relevant to the question of
whet her FSI defaned the defendants,” specifically on the question
of malice because “nmuch of this evidence illustrated the
ci rcunst ances surrounding the parties’ dispute, as well as FSI’s
reckl essness about the truth of its allegations.”

FSI’'s sole argunent against this holding is to suggest the

probative nature with regard to actual nalice

2L This inquiry involves considerations simlar to those
that courts have undertaken in spillover prejudice cases. In
Cross, for exanple, the Third Crcuit first |ooked to “whether
any of the evidence used to prove the reversed count woul d have

been inadm ssible to prove the remaining count.” 303 F.3d at
317. |If the evidence would have been adm ssible, there was no
prejudice, and a newtrial was not warranted. |1d. at 318. If

t he evi dence woul d not have been adm ssible, the court then
determ ned whether the error was harml ess or highly prejudicial.
|d.; see also Edwards, 303 F.3d at 640 (recognizing that at a

m ni mum such a claimnmnust establish that the evidence was

i nadm ssi ble and prejudicial). |In Rooney, the Second Crcuit

| ooked to several factors bearing on prejudice, including whether
the evidence would tend to have affected the jury’'s deci sion,
whet her the evidence was adm ssi ble on the renmai ning count,

whet her the two counts were so dissimlar as to permt the

i nference that the jurors kept the evidence separate in their

m nds, and whether the adm ssi bl e evidence on the renai ning count
was strong enough that the chance of spillover prejudice was
mnimzed. 37 F.3d at 855-56.
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unsupported proposition that nondefamatory statenents cannot be
probative of actual malice in a defamation per se case. However,
this court has established that “a court or jury may infer actual
mal i ce fromobjective circunstantial evidence.” Brown v.

Petrolite Corp., 965 F.2d 38, 47 (5th G r. 1992); see also Harte-

Hanks Commt’ ns, Inc. v. Connaughton, 491 U S 657, 668 (1989);

Zeranque v. TSP Newspapers, Inc., 814 F.2d 1066, 1070 (5th Cr

1987). The evidence can show “negligence, notive, and intent
such that an accunul ation of the evidence and appropriate
i nferences supports the existence of actual malice.’” Brown, 965

F.2d at 47 (quoting Bose Corp. v. Consuners Union of United

States, Inc., 692 F.3d 189, 196 (1st Gir. 1982)).

Accordingly, the district court did not abuse its discretion
in admtting the statenents at issue as evidence relevant to the
malice inquiry.? Al of the statenents were consistent with
def endants’ malice argunent that the defamation clains were part
of “an unbel i evabl e snear canpai gn” involving “a cal cul ated and
relentless attenpt by [FSI] that will go to any lengths to
destroy [defendants] conpletely.” Although not admtted as
substantive evidence of defamation, the docunents illustrated the

circunstances in which the defamatory statenents were nmade and

22 This holding is unaffected by our determ nation for
def endants’ cross-appeal that the docunents did not defane the
i ndi vi dual defendants, as the docunents remain relevant to
determning FSI's notive and intent underlying the statenents
submtted for jury evaluation
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the state of mnd of the FSI enpl oyees who nmade them and were
t hus rel evant evidence from which actual malice could be
inferred. Finally, the jury instructions limted the jury’s
purview to three specific statenents, and there is little
i kelihood that the jury was confused by the additional evidence.
[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
denial of FSI's notion for judgnent as a matter of law and, in
the alternative, for a newtrial, as well as the district court’s
grant of judgnent as a matter of |aw on defendants’ claimthat
t he individual defendants were defanmed in e-nails and |letters,
REVERSE the district court’s grant of partial sunmmary judgnment on
def endants’ defamation counterclaimwth regard to the corporate
def endants, VACATE the district court’s entry of a take-nothing
judgment on FSI's 8 1030(a)(4) claim and REMAND this case for
entry of judgnent on the jury’'s § 1030(a)(4) verdict and for
further proceedings consistent wwth this opinion. Each party

shall bear its own costs.
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