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Def endant - appel | ant Joe Ant hony Molina pleaded guilty to two
counts of possession with intent to distribute controlled
subst ances, one count of conspiracy to possess with intent to
distribute a controll ed substance, one count of conspiracy to
possess a firearmin furtherance of a drug-trafficking crine, and
one count of possession of firearns in furtherance of a drug-
trafficking crime. He appeals his convictions, contending that
his pleas of guilty were involuntary because the district court
incorrectly advised himregardi ng the maxi mum i nprisonnent as to
one of the counts. He also appeals his sentence, arguing that

the district court inproperly cal culated his base offense |evel



under the United States Sentencing Cuidelines and that the court
i nproperly applied a two-1evel enhancenent for the use of a
m nor. For the reasons that follow, we AFFIRM his convictions,
VACATE his sentence, and REMAND for further proceedings.

| . FACTUAL AND PROCEDURAL BACKGROUND

Pursuant to a search warrant, officers with the Austin
Pol i ce Departnent conducted a search of defendant-appellant Joe
Ant hony Molina’s Austin, Texas, residence on Septenber 2, 2004.
The search reveal ed evidence of a large marijuana grow ng
operation. The officers also found and seized, inter alia, 21.81
kil ograns of marijuana, 414.39 grans of nethanphetam ne, 28. 36
grans of Psilocin (nushroons), and several firearns. An analysis
of the seized net hanphetam ne revealed that it contained 310.79
grans of actual (i.e., pure) nethanphetam ne and was thus of
approxi mately 75% purity.

The grand jury charged Molina, along wwth two co-
conspirators, in a six-count indictnent on October 5, 2004.
Mol i na was not charged in count one; he pleaded guilty to counts
two through five. On count two, Mlina pleaded guilty to
possession with intent to distribute nore than 50 grans of
met hanphetam ne in violation of 21 U S.C. 8§ 841(a)(1l). On count
three, he pleaded guilty to possession with intent to distribute
| ess than 50 pounds of marijuana, also in violation of

8§ 841(a)(1). On count four, he pleaded guilty to conspiracy to



possess with intent to distribute nore than 50 grans of

net hanphetam ne, in violation of 21 U S.C. 8§ 841(a)(1l), 846. On
count five, Mdlina pleaded guilty to conspiracy to use and carry
a firearmduring and in relation to, and to possess a firearmin
furtherance of, a drug-trafficking crine in violation of 18
US C 8 924(c), (n). And on count six, he pleaded guilty to
using, carrying, and possessing firearns in furtherance of a
drug-trafficking crine in violation of 18 U S.C. 8§ 924(c)(1).

Before Mdlina pleaded guilty, the district court adnoni shed
him inter alia, that the maxi num sentence of inprisonnent for
count three (possession with intent to distribute |ess than 50
pounds of marijuana) was twenty years.

The Presentence I nvestigation Report (“PSR’), ordered by the
district court, applied the 2004 version of the United States
Sentencing Guidelines (“U S.S.G"” or “Cuidelines”) and assi gned
Mol i na a base offense | evel of 34, based on the anount of drugs
sei zed at the residence and distributed by the conspiracy.
Because nore than one drug was involved, the PSR converted the
wei ght of each drug to its marijuana equival ent, pursuant to
US SG 8§2DL.1 cnt. n.10. 1In calculating the marijuana
equi val ent of the nethanphetam ne seized, the PSR converted the
wei ght of actual nethanphetam ne in the substances (310.79
granms), using the harsher nultiplier for actual nethanphetam ne,
rather than converting the weight of the total substances (414. 39

grans) .



The PSR al so recommended (1) a three-level enhancenent,
pursuant to U.S.S.G 8§ 3Bl1l.1(b), for Mlina s role as manager or
supervisor in a crimnal activity involving five or nore
participants; (2) a two-level enhancenent, pursuant to U S. S G
§ 3B1.4, for the use of a mnor in the comm ssion of the offense;
and (3) a three-level reduction, pursuant to U S.S.G § 3EL. 1,
for Molina' s acceptance of responsibility. The PSR thus arrived
at a total offense level of 36. It also assigned Mdlina a
crimnal -history category of [|V.

Mol i na objected to the use of 310.79 grans of actual
nmet hanphetam ne in the CGuidelines calculation. He also objected
to both enhancenents. The district court overruled Mdlina's
obj ections and adopted the PSR in its entirety.

The district court inposed a sentence of 262 nonths’

i nprisonment on count two, 240 nonths’ inprisonment on count
three, 262 nonths’ inprisonment on count four, and 240 nonths’
i nprisonnment on count five, to be served concurrently.
Additionally, the court sentenced Mdlina to 60 nonths’
i nprisonment on count siX, to be served consecutively, for a
total of 322 nonths’ inprisonnent.! Mbdlina tinmely appeal ed his
convictions and his sentence.

1. MOLINA'S CONVI CTI ONS

Molina first contends that his guilty pleas on all counts

! The sentence al so included five years of supervised
rel ease and a $500 special assessment.
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were involuntary because the district court incorrectly
adnoni shed himthat the maxi num sentence of inprisonnent for
count three was twenty years, when in reality it was five.
A. Standard of Review
Because Molina did not object before the district court, we

review for plain error. See United States v. Vonn, 535 U S. 55,

58-59 (2002). Under the plain-error standard, we may reverse
only if (1) there is error, (2) the error is clear under current
law, and (3) the error affects the defendant’s substanti al

rights. United States v. O ano, 507 U S. 725, 732-34 (1993);

United States v. Garcia Abrego, 141 F.3d 142, 165 (5th Gr. 1998)

(quoting United States v. Dupre, 117 F.3d 810, 817 (5th G

1997)). Mdlina bears the burden of persuasion with respect to

this showng. United States v. Dom nguez Benitez, 542 U S. 74,

82 (2004). He nust “show a reasonable probability that, but for
the error, he would not have entered the plea.” 1d. at 83.
B. Discussion

Prior to accepting Molina s plea of guilty, the district
court was required to informhimof the maxi mnum possi bl e penalty.
See FED. R CRM P. 11(b)(1)(H . The district court advised
Mol i na that the maxi mum period of inprisonnent for count three
(possession with intent to distribute |ess than 50 pounds of
marijuana) was twenty years. Both Ml ina and the gover nnment

agree that this adnonition was plain error because the nmaxi mum



i nprisonnment for count three is actually five years. See 21
US C § 841(b)(1)(D.2? But they disagree as to whether Mdlina's
convi ctions nust be set aside.

Mol i na contends that his convictions on all counts nust be
vacat ed because the incorrect adnoni shnent rendered his guilty
pl eas involuntary. He posits that “[i]Jt could well be” that he
pl eaded guilty because he believed that the easiest case for the
governnent to prove was on count three since, “[a]fter all, 48
pounds of marijuana are much harder to hide than 414 grans of
met hanphetam ne.” Def.-Appellant’s Br. 8. He opines (1) that
the main evidence that |ed the police to himwas the presence of
marijuana, (2) that the police consistently devel oped nore
evidence as to the marijuana possession before the search warrant
was executed, and (3) that he and his co-defendants were targeted
because of obvious signs of a large marijuana growi ng operation.
Based on this, Mdlina suggests that he “could well have concl uded
that a marijuana trial was too risky” if he faced twenty years’
i npri sonnment, whereas he m ght have risked a trial had he known
that he faced only five years’ inprisonnment on count three. 1d.

Mol i na has not denonstrated a reasonable probability that he

2 Section 841(b)(1)(D) provides that the maxi mum
i nprisonnment for possessing | ess than 50 kil ograns of marijuana
is five years. Although Mlina was convicted of possessing |ess
t han 50 pounds of marijuana, 8§ 841(b)(1)(D) governs his sentence
because 50 pounds is approximately 22.7 kilograns. See U S. S G
§ 2D1.1 cnt. n.10 Measurenent Conversion Table (“1 I b = 0.4536

kg”).
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woul d not have pleaded guilty but for the inproper adnonition.
Count three was only one of several counts to which Mdlina

pl eaded guilty, even though he was correctly adnoni shed that
three of the counts carried a maxinumtermof life inprisonnent.
Mor eover, he does not direct this court to any portion of the
record supporting the proposition that the maxi mum sentence for
count three affected his plea decision. Because Mlina has not
satisfied his burden, we affirmhis conviction on count three.

We affirmhis convictions on the remaining counts as well because
the district court’s adnoni shnment as to those individual counts

satisfied Rule 11's requirenents. Cf. United States v. Still,

102 F. 3d 118, 122-23 (5th G r. 1996) (vacating sentence on count
one because of Rule 11 error but affirm ng sentence on count two
because Rule 11 was satisfied as to that individual count).
[11. MOLINA"S SENTENCE

Mol i na argues that his sentence shoul d be vacated because
the district court erred (1) in applying the Cuidelines
mul tiplier for actual nethanphetam ne instead of that for a
met hanphet am ne m xture or substance; (2) in applying a
sent enci ng enhancenent for the use of a mnor; and (3) in
considering sentencing factors not admtted by him depriving him

of his Sixth Arendnent rights.?3

3 Mblina additionally maintains that his sentence of 240
nmont hs’ i nprisonnent on count three should be vacated because it
exceeded the statutory maxi mum of five years’ inprisonnent. The
gover nnent concedes that the sentence for count three should be
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A. Standard of Review
We review the district court’s factual findings for clear
error and its interpretation and application of the Guidelines de

novo. United States v. Angel es- Mendoza, 407 F.3d 742, 746-47

(5th Gr. 2005). “A factual finding is not clearly erroneous as
long as it is plausible in light of the record as a whole.”

United States v. Holnes, 406 F.3d 337, 363 (5th Cr.) (quoting

United States v. Powers, 168 F.3d 741, 752 (5th Cr. 1999)),

cert. denied, 126 S. . 375 (2005).

B. Use of Actual Methanphetam ne in Quidelines Calculation

Mol i na argues that the district court erred when it
cal cul ated the marijuana equival ent of the nethanphetam ne seized
by applying the nultiplier for actual nethanphetam ne instead of
that for a nethanphetam ne m xture or substance. Section 2D1.1's
Drug Equi val ency Table for Schedule | and Il stinulants provides
that one gram of a m xture or substance containing
met hanphetam ne is equivalent to two kil ograns of marijuana,
wher eas one gram of actual nethanphetam ne is equivalent to
twenty kilograns of marijuana. U S . S.G § 2D1.1 cnt. n.10 Drug
Equi val ency Tables. Mdlina contends that this ten-to-one ratio

vi ol at es due process because it is irrational and because its

vacated on this basis. W do not address this argunent
specifically since we conclude that Mdlina s overall sentence
must be vacated. On remand, however, the district court may
reconsider Molina s sentence as to count three in light of 21
US C 8§ 841(b)(1)(D).

- 8-



application is arbitrary.

Molina first posits that the ratio is irrational because,
“[ulnlike the notorious difference between cocai ne and crack
cocaine, there is no qualitative difference involved here.”
Def.-Appellant’s Br. 11-12 (footnote omtted). The Seventh

Circuit rejected this argunent in United States v. Turner, 93

F.3d 276 (7th Gir. 1996):

We agree with the district court that the
10:1 ratio is supported by a rational basis
because the pure product is nore concentrated
and can be cut into larger quantities for
resal e. Met hanphetam ne, as it is produced
t hrough normal chem cal processes, contains a
nunber of inpurities that can be renoved

t hrough further processing. The finished
product can be cut into larger quantities for
resal e. Accordingly, the sentencing schene

f or nmet hanphet am ne puni shes nore severely the

sophi sticated cooks who could otherw se

mani pul ate t he CGui del i nes by produci ng smal | er

guantities of mor e concentrated

met hanphet am ne. W are unable to conclude

that Congress | acked a rational basis when it

el ected to puni sh drug of fenses i nvol ving pure

met hanphet am ne nore severely.
Turner, 93 F.3d at 287 (citations and quotation marks omtted).
Mol i na has not directed us to authority contrary to Turner;
nmoreover, we agree with Turner’s rationale. Accordingly, we
reject Molina s argunent that the ten-to-one ratio has no
rational basis.

Mol i na al so argues that the application of the ten-to-one

ratio is arbitrary. He opines that the decision whether to use

t he actual - net hanphetam ne mul tiplier or the nethanphetam ne-
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m xture nmultiplier in the Guidelines calculation is determ ned by
the indictnent. |In essence, he suggests that if the governnent
chooses to present an indictnent alleging possession of
met hanphet am ne, then the harsher actual - nmet hanphet am ne
multiplier is used in the Guidelines calculation; but if the
gover nnment chooses to present an indictnent alleging possession
of a m xture or substance contai ni ng net hanphetam ne, then the
nmor e- | eni ent net hanphet am ne-m xture nultiplier is used,
resulting in a shorter sentence for the exact sanme conduct.*
Because the harshness of the sentence, he suggests, is therefore
within the governnent’s discretion, the application of the ten-
to-one ratio is arbitrary.

Mol i na m sapprehends the operation of the QGuidelines. The
choice of which nultiplier to use is not determ ned by the
| anguage of the indictnent. Rather, commentary to § 2D1.1
provides: “In the case of a m xture or substance containing .
nmet hanphet am ne, use the offense | evel determned by the entire
wei ght of the m xture or substance, or the offense |evel
determ ned by the weight of the . . . nethanphetam ne (actual),

whi chever is greater.” § 2Dl.1(c) n.B. Thus, even if the

4 Mblina suggests that, in his case, had the indictnent
al | eged possession of a m xture or substance contai ni ng
met hanphet am ne, then the court would have used the nore-Ienient
multiplier for a nmethanphetam ne m xture or substance rather than
for actual nethanphetam ne in determ ning the marijuana
equi valent. This would have resulted in a base offense |evel of
30 rather than 34 for the exact sane conduct solely because of
different |anguage in the indictnent.
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i ndi ctnment all eges possession of a m xture or substance
cont ai ni ng net hanphet am ne, the CGuidelines’ commentary directs
the court to apply the offense | evel determ ned by the wei ght of
the pure nethanphetamine in the m xture or substance if doing so
woul d result in a higher offense |evel. Because the choice of
multiplier is determ ned by the Guidelines and not by the
governnment or the | anguage of the indictnent, we reject Mlina s
contention that the application of the ten-to-one ratio is

arbitrary. See Turner, 93 F.3d at 287.

C. Enhancenent for Use of a M nor

Mol i na next asserts that the district court erred in
appl ying a sentenci ng enhancenent for the use of a mnor, his
seventeen-year-old girlfriend. He posits that, although there is
evidence that his girlfriend was present for and knew of sone of
his drug trafficking, her presence and know edge is not
sufficient to constitute use of a mnor. W agree.

US S G 8 3Bl.4 provides for a two-1evel enhancenent “[i]f
t he defendant used or attenpted to use a person |less than
ei ghteen years of age to commt the offense or assist in avoiding
detection of, or apprehension for, the offense.” Commentary to
8§ 3B1.4 states: “‘Used or attenpted to use’ includes directing,
commandi ng, encouragi ng, intimdating, counseling, training,
procuring, recruiting, or soliciting.” § 3B1.4 cnt. n.1

The governnent contends that the enhancenent was proper
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because Molina's mnor girlfriend admtted sone know edge of the
drug business and admtted that she went on sone of the drug runs
to Corpus Christi. The governnment opines that Mlina used his
girlfriend to either drive himto the marijuana pickups or to
evade suspicion by |aw enforcenent, or both, “as there is no

ot her pl ausible explanation for taking her on those trips.”

Gov't Br. 35.

A nunber of cases have uphel d sentenci ng enhancenents for
the use of a mnor when the mnor is present during some portion
of the comm ssion of the offense. But in each of these cases
there is an additional circunstance, beyond the mnor’s nere
presence, denonstrating that the defendant used or attenpted to
use the mnor. For exanple, courts have upheld the enhancenent
where (1) the mnor participated in | oading or unloading

contraband into or froma vehicle, see United States v. Ghali,

184 F. App’ x 391, 397 (5th Cr.) (unpublished opinion), cert.
deni ed, No. 06-6708, 2006 W. 2736597 (Cct. 30, 2006); United

States v. Rivera, 248 F.3d 677, 682 (7th Gr. 2001); (2) the

def endant brought the mnor along so that the mnor could drive

the defendant’s car, see United States v. Gaskin, 364 F.3d 438,

464-65 (2d Cr. 2004); (3) the defendant brought the m nor al ong
for noral support because the defendant ot herw se could not have

commtted the offense, see United States v. Pai ne, 407 F.3d 958,

965 (8th G r. 2005); and (4) the defendant brought m nor children

on a drug run to avoid detection by |aw enforcenent, see United
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States v. CGutierrez, No. 00-40394, 251 F.3d 156, 2001 W. 300644,

at *1 (5th Gr. 2001) (per curianm (unpublished table decision).
In this case, there is no evidence of anything nore than
Mlina s girlfriend s presence while unlawful activity occurred.
The PSR indicates that Molina’s minor girlfriend and her child
were present at Molina s residence when the search warrant was
executed, that Mdlina s girlfriend knew about the presence of
drugs and certain aspects of the drug operation, that she went
with Mlina a couple of tinmes to pick up marijuana, and that one
of the co-conspirators drove her back and forth to Corpus
Christi. But there is no evidence, for exanple, that Mlina' s
girlfriend assisted in carrying or |oading drugs, that she ever
drove Mdlina or his co-conspirators on the drug runs, that Mdlina
or the co-conspirators needed noral support, that Mdlina believed
that his seventeen-year-old girlfriend s presence in the vehicle
during a drug run would assist in avoiding detection, or that
Mol i na ever asked or encouraged his girlfriend to assist or
becone involved in the drug operation in any way. Moreover,
contrary to the governnent’s assertion that there is no other
pl ausi bl e expl anation for her presence on the trips between
Austin and Corpus Christi, the PSR indicates that Mdlina' s

girlfriend lived in Corpus Christi.® It is just as logical an

> The PSR states that Molina's girlfriend “resides in Corpus
Christi,” raising the possibility that she |lived there at the
time the PSR was prepared but not at the tinme of the underlying
events. But the PSR also states that Mlina s coconspirator
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inference, if not nore so, that Molina s girlfriend used Mlina
and his co-conspirators to transport her between her residence in
Corpus Christi and Mdlina s residence in Austin.

Because nothing in the record indicates nore than Mdlina’' s
girlfriend s presence, we conclude that the district court
clearly erred in finding that Mdlina used a mnor in the

comm ssion of the offense. See United States v. Jinenez, 300

F.3d 1166, 1170 (9th Cr. 2002) (“Absent other evidence, the
‘mere presence of a mnor’ is insufficient to support the

application of 8§ 3B1.4.” (quoting United States v. Castro-

Her nandez, 258 F.3d 1057, 1060 (9th Cr. 2001))); see also United

States v. Alarcon, 261 F.3d 416, 422 (5th Gr. 2001) (concl uding

that nere presence of children in vehicle was insufficient to
show use, absent evidence that defendant “nade, wanted, or
suggested” that mnor children ride in vehicle to avoid
detection).® Accordingly, we vacate Mlina's sentence.

D. Use of Facts Not Admtted by Mlina

“drove Molina to Corpus Christi to visit his girlfriend,”
indicating that the girlfriend lived in Corpus Christi during the
time of the underlying events.

6 W recognize that Alarcon is not controlling because the
panel in that case was considering whether there was sufficient
evi dence to support a conviction for the use of a mnor in
avoi di ng detection of an offense, in violation of 21 U S. C
§ 861(a)(2). See Alarcon, 261 F.3d at 422. O course, our
review for sufficiency of the evidence with regard to a cri m nal
conviction is different since a conviction requires proof beyond
a reasonabl e doubt, whereas a sentencing finding requires a
preponderance of the evidence. W nonetheless find Al arcon
instructive as to what conduct constitutes use of a m nor.
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Molina finally contends that his Sixth Amendnent rights were
violated by the district court’s consideration of rel evant
conduct that was neither proven beyond a reasonabl e doubt nor
admtted by him Mlina concedes that this argunent is

forecl osed by United States v. Al onzo, 435 F.3d 551, 553 (5th

Cr. 2006) (“[United States v.] Booker[,] [543 U S. 220 (2005), ]

contenplates that, with the nmandatory use of the Quidelines

exci sed, the Sixth Anendnent will not inpede a sentencing judge

fromfinding all facts relevant to sentencing.” (quoting United

States v. Mares, 402 F.3d 511, 519 (5th Cr.), cert denied, 126

S. . 43 (2005))). Molina presents this argunent solely to
preserve it for appeal to the Suprenme Court if necessary. Alonzo
is binding on us, absent a contrary decision of the Suprene Court

or en banc reconsideration of the issue. See United States V.

Stone, 306 F.3d 241, 243 (5th Gr. 2002). Accordingly, Mlina s
argunent is without nerit.
' V. CONCLUSI ON

For the foregoing reasons, Mlina s convictions are
AFFI RVED, his sentence is VACATED, and the case is REMANDED to

the district court for further proceedings.
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