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PER CURI AM **

Eri n McNabney appeal s the summary judgnent awar ded Laboratory
Corporation of Anerica (Lab) against her negligence action.
Primarily, MNabney clains the district court inproperly excluded
the testinony of one of her two expert witnesses and failed to

consider that of the other. AFFI RVED

District Judge for the Wstern District O Louisiana,
sitting by designation.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

McNabney maintains: on 22 April 2003, she went to Lab for a
routine blood draw procedure, known as a venipuncture; Lab’s
enpl oyee conducted this procedure negligently because she was
unabl e to draw bl ood from McNabney’s I eft armand then tried again
usi ng her right arm MNabney suffered an i ntense burning pain from
the procedure; and, after consulting with a doctor, MNabney
utilized neurologist Dr. Gazda, who diagnosed her with reflex
synpat heti ¢ dystrophy (RSD) and deened t he veni puncture its cause.

Prior to the venipuncture, however, MNabney had suffered
considerable trauma to her left arm she had undergone several
surgeries for her left wist at age 14; she was an i ntravenous drug
user for at least six years; she sustained a serious fall during
the 1990s; and she suffered a severe injury to her left shoulder in
2001. The 2001 injury caused many of the RSD synptonms — achi ng,
stiffness, nunbness, tingling, and coldness to the touch - she
attributed to the veni puncture.

After McNabney sued Lab in state court for negligence, the
action was renoved on the basis of diversity. |n awardi ng summary
judgnent to Lab, the district court excluded the testinony of
McNabney’ s causati on expert, neurol ogi st Dr. Mal kin, and apparently
did not consider expert testinony by Dr. Gazda. MNabney v. Lab.
Corp. of Am, No. SA03CA05090G 2004 W 3241969 (WD. Tex. 9 Dec.

2004) (unpublished).



1.
McNabney asserts: the district court erred by excluding Dr.
Mal kin’s testinony and by not considering Dr. Gazda’s; and a
material fact issue prevents summary judgnent.
A
The decision to exclude expert testinony is reviewed for an

abuse of discretion. Kunmho Tire Co., Ltd. v. Carm chael, 526 U.S.
137, 152 (1999); Tyler v. Union G| Co. of Cal., 304 F.3d 379, 392
(5th Gr. 2002). Such testinobny’'s admssibility is governed by
Federal Rul e of Evidence 702, which states that a qualified expert
may testify in order to

assist the trier of fact to understand the

evidence or to determine a fact in issue ..

if (1) the testinony is based upon sufficient

facts or data, (2) the testinony is the

product of reliable principles and nethods

and (3) the witness has applied the principles

and nethods reliably to the facts of the case.
FED. R Evip. 702. For admtting such testinony, nedical causation
experts nmust have consi dered and excl uded ot her possi bl e causes of
injury. Viterbo v. Dow Chem Co., 826 F.2d 420, 423 (5th Cr.
1987) (rejecting expert testinony where “the history [a nedical
expert witness] used |lacked reliability because it was inconplete
in a critical area”, nanely an awareness of the plaintiff’s
rel evant nedical history). This does not necessitate an exhaustive

search that forces an expert to “disprov[e] or discredit[] every

possi bl e cause other than the one espoused by hini, id. at 424;



but, an expert nmust be aware of the plaintiff’s pertinent nedical
history. Viterbo answered negatively “the question whether it is
so [nerely] if an expert says it is so”, id. at 421, and excl uded
the testinony of a nedical expert who based his opinion on the
plaintiff patient’s oral history and was thus unaware of the
plaintiff’s relevant nedical synptons. (Texas case law is
consistent with this requirenent. E. I. du Pont de Nenours & Co.,
Inc. v. Robinson, 923 S.W2d 549, 559 (Tex. 1995) (“An expert who
is trying to find a cause of sonething should carefully consider
alternative causes. [An expert’s] failure to rule out other causes
of the damage renders his opinion little nore than specul ation.”
(internal citation omtted)).)
1

McNabney’s |isted causation expert, Dr. Milkin, failed to
excl ude ot her possi bl e causes of McNabney’s RSD, in part because he
was unaware of MNMNabney’'s past nedical history; he reviewed only
her deposition testinony, which did not discuss her nedica
hi st ory. Hs failure to consider and exclude other potential
causes of McNabney’'s injury before offering an opinion renders his

testinony unreliable. FeED. R EwviD. 702; Viterbo, 826 F.2d at 423.

Accordingly, the district court did not abuse its discretion in
excluding Dr. Malkin' s testinony.

2.



Unlike Dr. Mlkin, who was retained after this action
comenced, Dr. Gazda had treated McNabney since shortly after the
veni puncture. Although not |isted as a causation expert, MNabney
clains Dr. Gazda was available to testify regardi ng her treatnent
of McNabney.

I n awardi ng summary judgnent, the district court stated: Dr.
Gazda had not been provided McNabney’'s conpl ete nedical history;
and “[d]uring [her] deposition, Dr. Gazda agreed that information
regardi ng [ McNabney’ s] prior injury would have been inportant to
her di agnosis”. McNabney, 2004 W. 3241969, at *3 & n.b5. The
district court, however, did not exclude Dr. Gazda' s expert
testinony. On the other hand, the court does not appear to have
considered it.

Lab mai ntains such testinony was not relied upon by MNabney
i n opposi ng summary judgnent. Assuming the testinony was properly
presented in opposition to summary judgnent, it, like Dr. Malkin’'s
testinony, was not adm ssible expert testinony. Simlar to Dr.
Mal kin, Dr. Gazda was unaware of MNabney’'s history of armtrauna
when she concl uded that the veni puncture caused McNabney’s RSD; in
a progress report for MNabney, Dr. Gazda deenmed MNabney’s past
medi cal history “[c]onpletely unremarkable” and noted no prior
surgeries. Therefore, Dr. Gazda' s testinony was not proper expert
testinony on the sane basis as Dr. Malkin’s testinony was not: her

opi ni on, | acking an awareness of McNabney’'s nedical history, fails



to consi der and excl ude ot her possi bl e causes of her RSD. Viterbo,
826 F.2d at 423.
B.
Finally, we review the summary judgnent de novo. E g.,
DI RECTV Inc. v. Robson, 420 F.3d 532, 536 (5th Cr. 2005). Such
judgnent is proper if there is no material fact issue and the
movant is entitled to a judgnent as a matter of law Fep. R Q.
P. 56(c). Because the expert testinony of Drs. Ml kin and Gazda
coul d not be consi dered, McNabney was unabl e to prove causation, an
essential elenent of her negligence claim Cel otex Corp. V.
Catrett, 477 U S. 317, 322-23 (1986). Therefore, no material fact
i ssue precluded summary judgnent, and such judgnent was proper.
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



