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LITTLE, District Judge:™

This is an appeal from the judgment of the district court denying the motion for appellate
attorney’ sfeesfiled by the Appellants, Lori Penton, Individualy, and asnext friend of Christian Allen

Garcia; Evan Danidl Penton, Morgan Alexis Penton, and Christian Allen Garcia (collectively, the

" Digtrict Judge of the Western District of Louisiana, sitting by designation.

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published and is not
precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.



“Pentons’). In aseparate appeal, No. 04-20013, American Bankers Insurance Company of Florida
(“American Bankers’), the Appellee here, appealed the district court’s grant of summary judgment
in favor of the Pentons. The Pentons then filed a motion for appellate attorney’s fees, which the
district court denied as premature because no appellate fees had been incurred at that time. For the
reasons that follow, we REMAND.

|. FACTUAL AND PROCEDURAL BACKGROUND

On 21 November 2003, the district court entered ajudgment granting the Pentons' Mation
for Summary Judgment. The district court contemporaneously granted the Pentons’ motion for
attorney’ s fees, pursuant to Section 38.001 of the Texas Civil Practice and Remedies Code, for fees
incurred up to that point in thelitigation. Subsequently, American Bankersfiled aNotice of Apped
of the order granting summary judgment, No. 04-20013. The Pentons then filed their Plaintiffs
Motion for Attorney’s Fees on Appeal on 5 December 2003, seeking appellate attorney’s fees.
American Bankers filed a response on 17 December 2003, claiming that the Pentons' motion was
either an improper Rule 59(e) motion to alter or amend the judgment, an improperly supported
motion for attorney’s fees, or smply a premature motion for fees because the Pentons had not
actually incurred any appellate fees or costsyet. Inan order entered on 12 January 2004, the district
court denied the Pentons’ motion for attorney’ sfeeson appeal because they had not actually incurred
any appellate attorney’ s fees at that time.

On 23 January 2004, the Pentons timely filed this Notice of Appeal, 04-20121, within thirty
days of the entry of the district court’ sfinal order denying their appellate attorney’ s fees. See FED.
R. App. P. 4(@)(1)(A). This court has jurisdiction to hear this appeal under 28 U.S.C. § 1291.

1. DISCUSSION




A. Standard of Review

In diversity cases, state law controls both the award of and the reasonableness of attorney’s

fees awarded where state law supplies the rule of decision. See Mathis v. Exxon Corp., 302 F.3d

448, 461 (5th Cir. 2002). Under Texas law, there is discretioan to determine the amount of the
attorney’ s fee award, but an award of reasonable feesis mandatory if a party prevailsin a breach of

contract case and there is proof of reasonable fees. See DP Solutions, Inc. v. Rallins, Inc., 353 F.3d

421, 433 (5th Cir. 2003); TEX. Civ. PRAC. & REM. CODE ANN. 8 38.001(8) (Vernon Supp. 2004).
An award of attorney’s fees by the district court is generally reviewed for abuse of discretion. See

Gen. Elec. Credit Corp. v. The Oil Screw Triton, VI, 712 F.2d 991, 995 (5th Cir. 1983). When a

district court has merely refused to award attorney’s fees for an appeal before they are incurred,
however, this court has remanded to the district court once the claim for fees was ripe for

adjudication. Seelnstone Travel Tech Marine & Offshorev. Int’| Shipping Partners, Inc., 334 F.3d

423, 433 (5th Cir. 2003). Furthermore, if ajudgment of the district court isaffirmed on appeal, costs
of the appeal are taxed against the appellant. FED. R. App. P. 39(9)(2).

B. Vacatur or Remand of the District Court’'s Order Denying Appellate Fees

A district court’ s refusal to award appellate attorney’ s fees before an appeal has even been

takenisnot error. Instone Travel Tech Marine & Offshorev. Int’'| Shipping Partners, Inc., 334 F.3d

423, 433 (5th Cir. 2003). The issue of appellate attorney’ s feesisamatter for the district court on
remand following the resolution of the underlying appeal. Seeid.

Inthiscase, asinlnstone, the district court’ sorder denying the Pentons’ motion for appellate
attorney’ sfees, beforeany appeal had beentaken, wasnot anerror. Although the Pentons seek either

vacatur or remand, they cite no case law or other authority in support of vacatur. Vacatur of the



district court’ s order is unnecessary because that order denying the Pentons' attorney’ s fees did not
expresdy statethat it waswith prejudiceto itsrefiling on remand after the appeal hastaken placeand
appellatefeeshave actually beenincurred. Thedistrict court’ sorder doesnot requirevacatur because
this court has contemporaneoudly ruled in favor of the Pentons in the underlying 04-20013 appeal.

Now that this court has ruled in favor of the Pentons in the underlying appeal, the matter of
their appellate attorney’ sfeeswill beripefor adjudication by the district court upon remand. Remand
will allow the district court to make the initid determination of the proper amount and award
appellate attorney’ sfeesasalowed by Texaslaw. Furthermore, because the judgment of the district
court is affirmed in the 04-20013 appeal, costs of that appeal are taxed against the appellant in that
case, American Bankers. See FED. R. APP. P. 39(@)(2). We remand in order to allow the district
court to make the initial determination and award of appellate attorney’ s fees, upon motion by the
Pentons.

1. CONCLUSION

Based ontheforegoing analys's, becausethe Pentons have prevailed ontheunderlying appeal,
No. 04-20013, the court REMANDS this case to the district court for the initial determination and
award of the Pentons appellate attorney’s fees, upon motion. Because American Bankers was

unsuccessful in the No. 04-20013 appeal, they are ordered to pay to the Pentons the costs of that

apped.



