United States Court of Appeals
Fifth Circuit

FILED

UNITED STATES COURT OF APPEALS November 1, 2004

for the Fifth Circuit

Charles R. Fulbruge llI
Clerk

No. 02-21017

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
VERSUS
JOE BOB MONCRIEF,

Defendant-Appel lant.

Appeal from the United States District Court
for the Southern District of Texas
No. H-00-544

Before BARKSDALE and PICKERING, Circuit Judges, and LYNN," District Judge.
PER CURIAM:™

Thisappeal of the conviction of the appel lant Joe Bob M oncrief invol veswhat thegovernment
clamsisthe largest mortgage-loan-fraud operation ever to be prosecuted. No fewer than twenty-
three individua s have been prosecuted in connection with this scheme. Theindictment at issue here
was brought against seven named defendants in addition to Moncrief. The indictment charged all

eight defendants with violations of federal law in twenty-one counts. By May 2001, the seven other

" District Judge of the Northern District of Texas, sitting by designation.

" Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this opinion should not be published and is
not precedent except under the limited circumstances set forth in 5TH CIRCUIT RULE 47.5.4.



indicted defendants had pleaded guilty to at least one of the charged offenses. Moncrief, however,
denied guilt and proceeded to trial.

Thetrial wasconducted from August 15to August 29, 2001. Twenty-six withesses presented
testimony, including several members of the conspiracy, agovernment investigator, realtors, and loan
agents. Moncrief testified in hisown defense. Tria testimony described abroad conspiracy centering
on four members of the Mei family: Kevin Mei, Frank Md, Jr., Daniel Mdi, and Frank Mei, Sr.

l. Background

A. Mel Enterprises and the Straw Buyer Bank Fraud Scam

The Mes were the owners of Me Enterprises, a conglomeration of severa businesses
operated by members of the Mei family. Mei Enterprisesincluded a construction company operated
by Frank Mei, Sr. In addition, Kevin and Frank Md, Jr., operated several rea estate companies.
These companies included Hathaway Properties, Inc., Ashridge Enterprises, Inc., Bernard
Management Corporation, Inc., Culburn Investments, and others. The companies had separate bank
accounts and were operated by either Kevin, Danidl, or Frank M, Jr., although the corporate office
served by each sbling differed from one company to another. Mei Enterprises aso included Phillip
Durbin, Jeff Mangold, Daniel Mei, Maura Slagel, and James Long, who were mortgage brokers
operating under the names Foresight Mortgage, Innovative Residential Funding, Advanced
Residentia Funding, Flynn Mortgage and others. Me Enterprises operated out of acommon office.

In 1996, Kevinand Frank Md, Jr., began the bank fraud schemethat evolved into the subject
of the instant indictment. The object of the scheme was to accumulate large amounts of cash by
inducing mortgage lenders to provide the Meis with loans that were $50,000 to $80,000 in excess

of what it cost the Meis to purchase t he real estate that served as the collateral for the loan. To



obtain those inflated loans, the Meis orchestrated sham real estate transactions in which the Meis
would appear to sell aparticular property, which coincided with actual salesin whichthe Meiswould
purchase, for the first time, the very same property.! The Meiswould dupe the lender into believing
that the loan was for the sham transaction with its inflated price, when in reality the Mes used the
loan to purchasethe property at amuch lower pricein aseparate transaction. The Meisused theloan
proceedsto pay for the entirereal estate purchase and al closing costs associated withthesale. Then
they smply kept the $30,000 to $50,000 in loan proceeds that were |eft over after the purchase was
completed and expenses paid. In thisway, the Meis accumulated large sums of money.

The scheme worked as follows: The Meis would locate a property for sale, either by
themselves or through areferra from a*locator” to whom the Meiswould pay a finder’ s fee when
thetransaction was completed. Onceasuitable property wasidentified, the Meis, acting through one
of their realty companies such as Hathaway Properties, would contract to purchase the property from
itsowner. The Meis then would identify someone o serve as the straw buyer for a paralel sham
transaction that would be used to obtain aninflated loan. In many of the Mes transactions, family
members such as Frank, Sr., served as the straw buyer. Later, as the Meis exhausted the credit-
worthiness of their original group of straw buyers, additional straw buyers had to be recruited.

The contract for the sham transaction — that is, the one between one of the Mei readlty
companies and the straw buyer —would list a purchase price tens of thousands of dollars greater than

the purchase price between the M ei realty company and the original seller.? The Meis, acting through

1 Attrial, witnesses referred to these as “flip transactions.”

2 Attrial, the Meis referred to the sham transaction asthe “loan side” of the transaction. Thetransaction between the
original seller and the Mel realty company was referred to as the “ cash side” of the transaction. Because these terms
are unilluminating as to the nature of what they describe, we avoid their use here.



one of their mortgage companies such as Foresight Mortgage, would apply for a mortgage loan
ostensibly to fund the straw buyer’ s purchase of the property fromthe Mei realty company. Because
the purchase price of the sham transaction was inflated by several thousand dollars, the amount of
theloan aways exceeded the purchase price of the real transaction between the origina sdller and the
Mei realty company.

To secure aloan of the desired size, the Meis had to deceive the lender asto several matters.
Firgt, the lender had to believe that the Mei realty company aready owned the home before they
actually did. Thus, the Meis needed a counterfeit commitment of title, and they had to prevent the
lender from learning of the transaction through which the Meis actually would acquire the property,
which would occur only after the loan was disbursed. Second, the lender had to believe that the
purchase price in the sham transaction was consistent with areasonable market price. Thisrequired
an appraisal that valued therealty at amuch higher price than what the Meiswould spend to purchase
the property. Third, the Meishad to falsify the straw buyer’ sfinancia information to make the straw
buyer appear more credit-worthy than he or she actually was. Fourth, the Meis had to ensure that
no red flags were raised that would provoke the dlightest additional inquiry from the lender. At the
time the Me's were applying for the loan, the true sale price of the property often was a matter of
publicrecord. Consequently, any investigation by thelender easily could prevent theloan from being
approved.

The Meis mortgage brokers at Foresight Mortgage or the other affiliated companies were
responsible for preparing the fraudulent loan packages. The loan packages consisted of the loan
application form, the straw buyer’s employment verification, pay stubs, W-2s, tax returns, bank

statements, the sham purchase contract, a uniform residential appraisal report from a licensed



appraiser, and the counterfeit title commitment showing that the putative seller — the Me realty
company — had unencumbered title.

Once the loan was approved, the Meis arranged to close both sales — the real sale and the
sham sdle—onthe sameday. On closing day, the lender wired the loan amount to an escrow officer
at the Meis designated title company. The Mes often used the American Title Company where
James Nguyen and Thomas Q. Nguyen,® who were allegedly members of the conspiracy, served as
escrow officers. However, the Meis sometimes used other title companies where other escrow
officerswho allegedly were a so membersof the conspiracy were employed. When theloan proceeds
werereceived by thetitle company, the escrow officers affiliated with the Meisimmediately rel eased
the proceeds into a designated Mei bank account. Due to a special arrangement called force-pay
debit that the Meis had with the bank, the Mels were able to access the loan proceeds immediately
upon deposit. Using the loan proceeds, the Meis purchased two cashier’s checks. One of the
cashier’ scheckswas payableinthe amount of the straw buyer’ sdown payment. The straw buyer was
named as the payer of the check, and t he title company was named as the payee. The second
cashier’s check was payable in the amount of the purchase price of the sale contract between the
original seller and the Mei realty company. The check named the Mei realty company as the payer
and the origina seller asthe payee. The checks were delivered to the title company, and with their
payment, both transactionswere complete. Theoriginal seller received hisor her contract price, and
the check for the down payment was placed in the title company’s records to perpetuate the

appearancethat the straw buyer paid money down on thetransaction. Eventually, however, thedown

3 The record indicates that at the time of this appeal, the prosecution of Thomas Q. Nguyen and James Q. Nguyen,
who the United States also alleges were participants in the conspiracy at issue here, was still pending, under a
separate indictment.



payment was disbursed back to the Meis, who recorded the money as “profit” from the transaction.

The Meis paid the straw buyers $5,000 per transaction. If arealtor referred the property to
the Mels, the Meis paid the realtor a $3,000 finder's fee. They paid the appraiser $300 for the
appraisa. Some amount also was paid to the title and the mortgage company. The Meis kept
whatever money remained fromthetransaction. To offset the costs, the M e srehabilitated the houses
and rented them to tenants. The Mels made all the mortgage payments in the straw buyer’s name.

B. Moncrief Becomes | nvolved with the Meis

Moncrief has held arealtor’s license since 1980 and a real estate appraiser’s license since
1992. Heis adso alicensed mortgage brdker. He has worked in the past as both a realtor and an
appraiser, athough by 1997 he had stopped practicing as a realtor and instead was a full time
residential appraiser.

Moncrief's first contact with the Meis occurred in December 1997 when he received two
unsolicited faxesfrom Foresight Mortgage. At thispoint, before Moncrief had any involvement with
theMeis, theMesalready had performed at least twenty-four straw buyer transactionsthat provided
nearly $5.5 million in loan proceeds. The faxes that Moncrief received in December 1997 were
generic solicitations to perform preliminary appraisals on selected properties. Moncrief responded
to the faxes and began conducting appraisals for Foresight. Eventually, Moncrief learned that the
properties that he was appraising for the Meis were being referred to the Meis by other realtors. In
order to expand his business with the Meis, Moncrief began referring properties to the Meis as well

as performing appraisals. However, the Meis regjected all but one of the properties that Moncrief



referred. Sometime around June 1998,* frustrated at receiving so many rejections, Moncrief asked
Kevin Mel what the Meis' criteriafor selecting property were. Frank Mei testified to this exchange
asfollows:
And, you know, on the ones that we did, we'd say, “Okay. Go ahead and do the
appraisal on it.” So, Joe would actually do the appraisal. And then Joe kind d
figured out, “Wdll, you know, | could find these too. | should be making the money
these other people are making as well.”
He cameinand said, “Wdll, there' sgot to be amethod to your madness. There' sgot

to be areason why you’ re coming up with which properties you purchase and which
properties you don't.” And then we explained to him that method was a formula.

This was the formula: (house value x 80%) x .92) - list price $ $35,000. The 80% in the

formularepresented the standard amount that lenderswould lend on aresidential real estate purchase
—that is, lenders generally would lend up to 80% of the cost of ahome. Thus, for a property to meet
theformula scriteria, it had to be the case that 92% of the amount that alender would lend someone
to purchase the house was at least $35,000 more than the property’ scurrent list price. Later on, the
Meis increased the formula value from $35,000 to $50,000.

Fromtheday that theMeistold Moncrief their formula, every property that Moncrief referred
to the Meisworked under their formula. From June 1998 until January 2000, Moncrief prepared at
least eighty appraisals that the Meis used in straw buyer transactions. Frank Mei estimated that
Moncrief performed approximately 100 appraisas for the Meis on straw buyer transactions.

Moncrief wasinvolved in more straw buyer transactions than any other appraiser that the Mels used.

* The date of this exchange was not established with any specificity. Moncrief tetified that it occurred late in the
Summer of 1998. Agent Kepler testified that Moncrief received his first finder’s fee on June 6, 1998, suggesting it
may have occurred earlier.



TheMeispaid Moncrief $300for every appraisa he conducted. Hereceived a$3,000 finder’s
feefor dl propertieswhere he made theinitia referral to the Meis. Altogether, between June 6, 1998
and January 21, 2000, the Meispaid Moncrief at least $174,470 in finder’ sfees. Moncrief’ sfrequent
business with the Meis caused him to visit the Meis' office three or four times a week.

Six real estate transactions in which Moncrief provided an appraisal provide the basisfor al
the countsalleged intheindictment against Moncrief. To avoid repetition, we briefly summarizetwo
such transactions.

C. Transactions Described in the I ndictment

1 1718 Park Ridge Drive

On May 19, 1999, the Mdis, acting through Ashridge Enterprises, closed sham and red
transactions relating to the property located at 1718 Park Ridge Drive. In the real transaction,
Ashridge Enterprises, by Daniel Md, purchased 1718 Park Ridge Drive from its true owner for a
purchase priceof $142,000. Theproperty at 1718 Park Ridge was sold through Joseph B. Rothchild,
aread estate broker. On February 12, 1999, Rothchild listed the property on the Multiple Listing
Service® (“MLS’) at a sales price of $144,900.

On March 18, 1999, the Meis executed a commitment of title fraudulently indicating that
Ashridge Properties held titleto 1718 Park Ridge Drive. On March 22, 1999, Daniel Me signed the
purchase contract with the property’ strue owner to purchase the property for $142,000. On March
31, 1999, Moncrief executed an appraisa report valuing 1718 Park Ridge Drive at $290,000.

Although Moncrief verified in the appraisal report that he conducted an MLS and tax record

® The Multiple Listing Service is a database of the published asking prices for listed properties. It discloses the
existence of pending contracts and provides tax valuations. Trial testimony indicated that realtors regularly rely on
the MLS in determining the value of real estate.



inspection, he did not list the ML S vaue of the house. Moncrief did not disclose that arealtor was
involved inthe sale. Hefalsdly indicated that at the time of the appraisal, Ashridge Enterprises was
the owner of the property. He did not disclose that he would receive a $3,000 finder’s fee if the
transaction closed.

On May 18, 1999, the Bank of Yorba Linda deposited the approved loan amount of
$234,935.64 into American Title Company’s escrow account. On May 19, 1999, James Nguyen
disbursed the loan proceeds into Ashridge Enterprises’ bank account. By force-pay debit, the Meis
used the loan proceeds to purchase two cashier’s checks: one in the amount of $60,198 in the name
of John Garcia, the Mes straw buyer, to pay the down payment in the sham transaction, and onein
the amount of $141,369.75 in the name of Ashridge Enterprisesto purchase 1718 Park Ridge Drive
from its true owner.

This transaction formed the basis of count two of the indictment. Count two was for bank
fraud. As charged in the indictment, the jury found that Moncrief committed bank fraud by
submitting the appraisal report to Foresight Mortgage to be included in the loan application to the
Bank of Yorba Linda

2. 7950 Hertsfordshire Drive

OnJune 3, 1999, the Meis, acting through the Bernard Management Corporation, closed real
and sham transactions relating to property located at 7950 Hertsfordshire Drive. In the real
transaction, the Bernard M anagement Corporation purchased 7950 Hertsfordshire Drivefromitstrue
owner for a purchase price of $219,263.20. In the sham transaction, the Bernard Management
Corporation sold 7950 Hertsfordshire Driveto John Garciafor apurchase price of $350,000. Aspart

of the loan package submitted in relation to John Garcia's purchase of the property, Moncrief



provided an appraisal in which he valued the property at $350,000. The MLS listed 7950
Hertsfordshire Drive as having a purchase price of $220,000. In the appraisal, Moncrief also
incorrectly reported that the Bernard Management Corporation held title to 7950 Hertsfordshire
Drive. Moncrief also did not disclose that he would receive a $3,000 finder’ s fee if the transaction
closed.

On June 13, 1999, First Franklin Financia deposited $333,447.20 by wire-transfer into the
escrow account at the American Title Company. Nguyen, the escrow officer, immediately disbursed
the proceedsinto Bernard Management Corporation’ saccount. Onthe sameday, by force-pay debit,
the Meis used the loan proceeds to purchase two cashier’ s checks: one in the name of John Garcia
in the amount of $68,797.89 to serve as adown payment in the sham sale, and one in the name of the
Bernard Management Corporation in the amount of $219,263.20 to purchase 7950 Hertsfordshire
Drive from itstrue owner. The Meis paid Moncrief afinder’s fee on this transaction.

Thistransactionformed thebasisof countsten, nineteen, and twenty of theindictment. Count
ten was for illegal money transaction and counts nineteen and twenty were for money laundering.
Ascharged intheindictment, the jury found that the money laundering occurred when the Meis used
the loan proceeds to purchase the cashier’ s checks.

D. Moncrief’s Purchase of 8402 Braesdale

In 1999, when Moncrief wanted to purchase ahome, he madethe purchasethroughthe Meis
scheme. Moncrief selected the property he wanted to purchase, 8402 Braesdale, which was being
sold by Camel Lee Girgis, and he asked the Meis to help arrange the purchase. On February 13,
1999, Hathaway Properties signed a contract with Girgisto purchase 8402 Braesdale for $147,500.

Although Moncrief knew that Girgis was selling the property for $147,500, Moncrief signed a
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contract to purchase the property from Hathaway for $215,000. Moncrief applied for a mortgage
loan from EquiCredit to fund the purchase. In the loan application, Moncrief’s cash assets were
fasfied to represent that he had $75,200 in his checking account when he actually only had $698.94.
EquiCredit approved aloan to Moncrief in the amount of $149,261.

OnJune 18, 1999, EquiCredit deposited theloan proceedswith the American Title Company.
Onthat date, James Nguyen disbursed the loan proceedsto Hathaway’ s bank account. By force pay
debit, the Meisused the loan proceedsto purchasea check in theamount of $149,041.56 to purchase
8402 Braesdale from Girgis. The Meis purchased a second money order in the name of Moncrief in
the amount of $58,007.31° to create the appearance that he paid adown payment in his purchase of
the property in the sham transaction. Moncrief was present at the closing of the sale and signed all
the forms necessary to complete the purchase.

Although Moncrief, not Hathaway, madethe mortgage payments on thisproperty, Frank Mei
noted that by using the straw buyer set up, Moncrief obtained his house without making a down
payment. Moncrief testified that he was unaware of the Mels' machinations with regard to the sale,
that he did not read the closing documents, and was unaware of anything out of the ordinary about
the forms he signed. He also claims that the Meis atered his financia information, to his benefit,
without his permission or consent.

E. The Investigation

In 1997, Michael Kepler, a Senior Special Agent with the Department of Housing and Urban

Development (“HUD”), recelved tipsthat led himto investigate Mel Enterprisesfor irregularitiesin

® The record does not reflect where this $58,007.31 came from as the |oan was for only $149,261.00.
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real estate transactions. In December 1998, the FBI executed a search warrant on the central office
of Mei Enterprisesin Houston. In February 1999, Special Agent Kepler questioned Moncrief about
the appraisals he conducted for the Meis in the prior year. Kepler asked Moncrief about his
methodology. Moncrief answered that he appraised the properties with reference to the MLS, tax
records, and sales of comparable properties.

All of the transactionsthat are the subject of theindictment occurred after the FBI conducted
asearch of the Mei Enterprises offices and after Kepler conducted the interview with Moncrief on
February 18, 1999. After February 18, 1999, Moncrief collected at least thirty-six additional finder’s
fees on straw buyer transaction with the Meis.

F. Moncrief’s Conviction and Sentence

OnAugust 29, 2001, ajury convicted Moncrief of conspiracy inviolationof 18 U.S.C. 88 371
& 1956(h), of two counts of bank fraud in violation of 18 U.S.C. § 1344, of five counts of illegal
money transactions in violation 18 U.S.C. § 1957(a), and of nine counts of money laundering in
violation of 18 U.S.C. 8 1956(a)(1). On August 23, 2002, the district court imposed a 210-month
sentence. Moncrief now appeals.

1. Moncrief’s Challenges to the Conviction

A. Sufficiency of the Evidence as to Conspiracy Charge

The first issue this court will address is Moncrief’s chalenge to the sufficiency of the
evidence. Moncrief failed to properly preserve his right to review on this question. Although
Moncrief moved for acquittal at the conclusion of the government’s case, the parties agree that he
falled to move for acquittal at the close of evidence, nor did he move for acquittal after the entry of

the verdict within the time required under Federal Rule of Crimina Procedure 29(c)(1), which
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requires that post-verdict motions for acquittal be filed within seven days of the verdict.” See Fed.
R. Crim. P. 29(c)(1). Moncrief’ sfailureto make afollow-up motion resulted in awaiver of hisinitial
motion. Based on Moncrief’ sfailure to make afollow-up motion, Moncrief’ s appel late challenge of
the sufficiency of the evidence supporting his conviction should be reviewed only to prevent a
miscarriage of justice.® See United Sates v. Delgado, 256 F.3d 264, 274 (5th Cir. 2001); United
Satesv. Pariente 558 F.2d 1186, 1187 n.1 (5th Cir. 1977).

However, Moncrief argues that his counsdl’s faillure to move for acquittal constituted
ineffective assistance of counsel. Citing United Statesv. Rosalez-Orozco, 8 F.3d 198, 199 (5th Cir.
1993), Moncrief arguesthat the court must eval uate the sufficiency of the evidence under the ordinary
standard of review to determine whether that evaluation produces an outcome different than under
a miscarriage of justice standard.” Moncrief’s ineffective assistance claim requires this court to
determine (1) whether defense counsel’ s performance was objectively unreasonable and (2) whether
the defendant has shown areasonable probability that the result of the proceedings would have been
different absent the attorney’s errors. See Strickland v. Washington, 466 U.S. 668, 687 (1984);

Rosalez-Orozco, 8 F.3d at 199. Without analyzing whether the performance of Moncrief’ s counsel

" On January 7, 2002, some four months after the entry of the verdict, Moncrief filed aletter with the court in which
he asked the court to overturn the jury verdict. Citing United States v. Emuegbunam, 268 F.3d. 377, 397 (6th Cir.
2001), Moncrief concedes that a court may not rule on an untimely motion for acquittal.

8 Under a miscarriage of justice standard of review, the conviction can be reversed only if “the record is devoid of
evidence pointing to guilt or contains evidence on a key element of the offense [that is] so tenuous that a conviction
would be shocking.” United States v. Burton, 324 F.3d 768, 770 (5th Cir. 2003).

9 Although claims of ineffective assistance are rare on direct appeal, such claims are reviewable if “the record is
sufficiently developed.” United Statesv. Freeze, 707 F.2d 132, 138 (5th Cir. 1983). Moncrief argues that the record
is fully developed for the court to evaluate this claim. He also notes that in the past the Fifth Circuit has found it
appropriate to review on direct appeal ineffective assistance claims based on the failure to move for acquittal. See
Rosalez-Orozco, 8 F.3d at 199.
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was objectively unreasonable, we conclude that Moncrief has failed to show prejudice because his
conviction would be upheld under even the more lenient standard of review reserved for preserved
challenges.

Under the ordinary standard of review that this court appliesto preserved challengesto jury
verdicts, the court must view “the evidence, any inferences to be drawn from the evidence, and any
required credibility determinationsin alight most favorable to the guilty verdict. Thejury’sverdict
must be affirmed if a rational trier of fact could have found the essential elements of the offense
beyond a reasonable doubt.” United Satesv. Glasser, 315 U.S. 60, 80 (1942). We conclude that
the evidence amply supports affirmance under this standard.

To convict for conspiracy, the government must prove (1) an agreement between the
defendant and a conspirator to violate alaw of the United States; (2) an overt act by one conspirator
in furtherance of the conspiracy; and (3) the specific intent to further an unlawful objective of the
conspiracy. See United Satesv. Bieganowksi, 313 F.3d 264, 276-77 (5th Cir. 2002), cert. denied,
123 S.Ct. 1956 (2003). The government must show that “the defendant[s] knew of the conspiracy
and . . . voluntarily becamepart of it.” United Statesv. Onyiego, 286 F.3d 249, 254 (5th Cir. 2002).
“Circumstantial evidence, such as a concert of action, may suffice, but each link in the inferential
chain must be clearly proven.” Id. at 255. Demonstration of the existence of an agreement is the
“central element.” Bieganowksi, 313 F.3d at 276. After that, “even minor participation in the
conspiracy may serve as abasis for conviction.” Id.

At trid, the Meistestified to the existence of the conspiracy, and Moncrief does not dispute
that the conspiracy existed. Rather, Moncrief disputes whether the evidence demonstrated that he

agreed to participate in the conspiracy.
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Bank fraud istheknowing execution or attempted execution of aschemeor artificeto defraud
a financial institution or to obtain any property owned by or under the custody or control of a
financid ingtitution by means of fase or fraudulent pretenses, representations, or promises. See
United Sates v. McCauley, 253 F.3d 815, 819 (5th Cir. 2001). Here, the evidence shows that
Moncrief knew of the Mes' conspiracy to commit bank fraud and that he voluntarily joined it.

Moncrief joinedtheMes conspiracy to commit bank fraud whentheMeistold Moncrief their
formula. The evidence shows that after he learned of the formula, Moncrief always referred
propertiesthat “worked” under theformula. When Moncrief performed appraisalsin relation to one
of theMels' straw buyer transactions, these appraisals consistently contained the same types of false
information. The discrepancies between the truth and the information contained in Moncrief’s
appraisa reports are smply too uniform to be explained away as merely a “doppy” and
“unprofessiona” job, as Moncrief argues. Thisis demonstrated by the following:

1 In the straw buyer transactions, Moncrief’s appraisals al exceeded the value of
the property listed on the MLS by between $100,000 and $200,000.

! Although Moncrief certified that he examined the MLS in preparing the
appraisals, he uniformly omitted any mention of the ML S price in his appraisals,
and he never disclosed any of the current published purchase prices for the
properties, including the prices for which the Meis were contracting to purchase
the properties.

! On each appraisal, Moncrief indicated that one of the Mei realty companies held
titleto the property, wheninreality the Meisdid not own the property at thetime
of the appraisal. Indozens of these cases, Moncrief wasthe realtor who arranged
for the sale from the property’ s real owner to the Meis.

! Moncrief often listed the properties as vacant, even though they were occupied.
In one instance, Moncrief listed the property as vacant even though the
photograph of the property that he included in the appraisal showed the
property’ s occupants.
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Moncrief never indicated on the appraisal that, as was often the case, he would
receive a$3,000 finder’ sfeeif theloan was approved and the sale of the property
closed. From June 1998 until January 2000, Moncrief received $174,470 in
finder's fees. Had lenders known that Moncrief was not disinterested in the
approval of the loan, they would not have relied upon his appraisal.

Moncrief aways avoided including realtor yard signs in his photographs of the
propertiesthat heincluded inthe appraisals. Frank Me, Jr., testified that in some
cases Moncrief removed the yard signs from the yards when the pictures were
taken.

In purchasing 8402 Braesdale, Moncrief signed and submitted aloan application
fasaly indicating that Hathaway Properties owned the property, fasaly reporting
that he was purchasing the property for $210,000, and falsely reporting he had
$70,000in hisbank account. When thisloan application was submitted, Moncrief
was aware that 8402 Braesdale actually was owned by Camel Lee Girgis, that
Girgiswassdling hisproperty for $147,500, and that M oncrief had approximately
$700 in his savings account.

Asaresult of the misrepresentations contained in Moncrief’ sloan application, he
purchased 8402 Braesdale without having to make a down payment because the
entire purchase amount was provided by the mortgage loan.

Against thisevidenceindicating that Moncrief knowingly and intentionally participated inthe

conspiracy to defraud lenders, Moncrief can point only to his denialsto show that he did not intend

to misrepresent any fact and that he was unaware of any misrepresentations. The jury’s guilty

verdicts compel this court to conclude that the jury did not credit Moncrief’s claims that he was

ignorant of the falsity of the representations contained in documents he signed, and that the jury did

not believe Moncrief’ stestimony that he did not intentionally engage in conduct that helped concedl

his misrepresentations, such as removing realty signs and omitting ML S data from his appraisals.

Viewing these credibility determinations, aswe mugt, inthe light most favorableto the guilty verdict,

we concludethat arational trier of fact could have found Moncrief guilty beyond a reasonabl e doubt

for conspiring to commit bank fraud.
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Additiondly, “[f]raudulent intent may be found from circumstantial evidence that one party
arranged matters with another party in such a way as would facilitate the commission of fraud,
especidly where t he evidence further shows that the first party gained money or advantage at the
expense of the second.” United Statesv. Dadi, 235 F.3d 945, 950 (5th Cir. 2000). Here, Moncrief
performed his appraisals completely outside of the conventions of his profession in a way that
facilitated the commission of the fraud, for which Moncrief received $3,000 payments on referrals
and $300 payments for appraisals. The jury reasonably could have found fraudulent intent on this
evidence.

Theevidenceadduced at trial clearly supportsMoncrief’ sconvictionfor conspiringto commit
bank fraud. Accordingly, we affirm the conviction of Moncrief for conspiring to commit bank fraud
based on sufficiency of the evidence under either the miscarriage of justice standard or under the more

lenient Glasser standard.*

19 Moncrief argues that the court should make a negative inference due to the Government's failure to call Kevin
Me asawitness. However, the court may draw a negative inference only when the missing witness has information
“peculiarly within his knowledge.” United Sates v. Wilson, 322 F.3d 353, 363 (5th Cir. 2003) (quoting Streber v.
Comm'r of Internal Revenue, 138 F.3d 216, 221-22 (5th Cir. 1998)). Here, Moncrief has failed to show that Kevin
Mei possessed information peculiarly within his knowledge. Moncrief arguesthat only Kevin Mei could testify that
he and Moncrief did not have an express agreement to collaborate in the conspiracy. However, Frank Mei, Jr., Frank
Mei, Sr., and Daniel Mei al testified to the effect that Moncrief never made an express agreement to participatein the
conspiracy. Instead, Moncrief learned of the Meis' formula and invited himself into the conspiracy. Accordingly,
Moncrief hasfailed to show that Kevin Mei hasuniquetestimony entitling Moncrief toafavorableinference. Moncrief
alsowould not be entitled to the negativeinferenceif Kevin Mel was mutually availableto both sidesasawitness. We
need not address that issue.
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B. Sufficiency of the Evidence as to Other Charges—Vicarious Liability

Asto the counts of money laundering and illegal monetary transactions in criminaly derived
property, the evidence is undisputed that members of the conspiracy other than Moncrief committed
these offenses. But, it is well-settled that a conspirator may be held criminally culpable for the
substantive offenses committed in the course of the conspiracy of which he isamember, while heis
amember, even if committed by other members of the conspiracy. See United Statesv. Basey, 816
F.2d 980, 997 (5th Cir. 1987); Pinkerton v. United States, 328 U.S. 640, 646-47 (1946). The
evidence is sufficient to support the jury’s verdict finding that Moncrief was a member of the
conspiracy at al timesrelevant to theindictment. Thus, under conventional rulesof vicariousliability,
thejury verdict finding Moncrief guilty of al the substantive offensesin the indictment was supported
by the evidence.™*

C. | neffective Assistance of Counsel

Moncrief’ ssole claim of ineffective assistanceisbased upon hisattorney’ sfailureto movefor
acquittal at the close of thedefense’ scase. We have already reviewed the sufficiency of the evidence
asto the conspiracy charge under both the miscarriage of justice and Glasser standards. Because a
motion for acquittal appropriately would have been denied had it been made, Moncrief hasfailed to
show that he was prejudiced by his attorney’ s allegedly deficient conduct. See Rosalez-Orozco, 8
F.3d at 199 (defining prejudice as showing within a reasonable probability that the result of the
proceedings would have been different absent the attorney’s errors). Accordingly, we reject

Moncrief’s claim of ineffective assistance of counsd!.

1 Because we affirm Moncrief’ s vicarious liability under the conspiracy theory, we do not need to address the
issue of Moncrief’ s vicarious liability for aiding and abetting.
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D. The Déliberate I gnorance I nstruction

Moncrief argues that the district court erred by including an instruction on deliberate
ignorance in the jury charge.”* As both parties acknowledge, Moncrief’ s challenge on this ground
isreviewed under the standard set out in United Statesv. Mendoza-Medina, 346 F.3d 121, 132 (5th
Cir. 2003). Inthat case, the court explained that “[t]he standard of review of adefendant’ sclaim that
ajury instruction was inappropriate is whether the court’ s charge, asawhole, isacorrect statement
of the law and whether it clearly instructs the jurors as to the principles of law applicable to the
factual issuesconfronting them.” Id. “All reasonableinferences[are] drawn from theevidenceinthe
light most favorable to the Government.” Id.

1 Moncrief’s Challenge to the Factual Predicate for this Instruction

A deliberate ignorance instruction is appropriate only where “the defendant claims alack of
guilty knowledge and the proof at trial supports the reasonable inference of deliberate ignorance.”
United Sates v. Soto-Slva, 129 F.3d 340, 345 (5th Cir. 1997). There is no question here that
Moncrief has claimed alack of guilty knowledge throughout. A reasonable inference of deliberate
ignorance can be made upon a showing of “(1) the subjective awareness of a high probability of the
existence of illegal conduct and (2) purposeful contrivance to avoid learning of theillegal conduct.”

United Sates v. Saucedo-Muiioz, 307 F.3d 344, 348 (5th Cir. 2002), cert. denied, 537 U.S. 1178

12 The district court gave the jury the following instruction:

You may find that a Defendant had knowledge of afact if you find that the Defendant deliberately
closed his eyestowhat would otherwise have been obviousto him. While knowledge on the part of
the Defendant cannot be established merely by demonstrating that the Defendant was negligent,
careless or foolish, knowledge can be inferred if the Defendant deliberately blinded himself to the
existence of afact.
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(2003). Moncrief arguesthat the evidence failsto show either prerequisite for drawing areasonable
inference of deliberate ignorance.

The deliberate ignorance instruction was given as part of the court’s charge on the offense
of illega monetary transaction in criminally derived property. See 18 U.S.C. § 1957(a). In the
context of that offense, the defendant must possess knowledge that the money used in atransaction
was derived from a specific unlawful activity. See Dadi, 235 F.3d at 950. The jury was instructed
that in this case the unlawful activity was bank fraud. Thus, the first issue is whether the evidence
supports a finding that Moncrief was aware of the high probability that the Meis were making
transactions in funds derived from bank fraud.*® We already have concluded that the evidence was
sufficient to convict Moncrief of conspiring to commit bank fraud. Accordingly, it isclear that the
evidence sufficiently supported the conclusion that Moncrief was aware of a high probability that
bank fraud was occurring.

Purposeful contrivance can be met by ashowing that the defendant failed to investigatein the
presence of highly suspiciousbehavior. SeeUnited Statesv. Lara-Velasguez, 919 F.2d 946, 953 (5th
Cir. 1990) (faillureto inspect atruck when hisuncle, who had apoor reputation, loaned the defendant
atruck with adistinctive paint job with instructions to drive in a circuitous route); United Sates v.
Scott, 159 F.3d 916, 923 (5th Cir. 1998) (failure to verify the existence of treasury notes that the

defendants leased to others for use as collateral to secure large loans).

3 The government does not allege that Moncrief directly committed the illegal monetary transactions. Rather, the
government’ s theory was that Moncrief aided and abetted the Meisin their commission of the monetary transactions
allegedin theindictment, specifically, thoseinvolving 7515 Creekwood, 10314 Burgoyne, 8127 Northbridge, and 1406
East Brooklake Drive. To aid and abet “simply meansto assist the perpetrator of acrime while sharing the requisite
criminal intent.” See United Sates v. Ismoila, 100 F.3d 380, 387 (5th Cir. 1996).
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Here, Moncrief falled to investigate in the presence of highly suspicious circumstances. Not
only weretheMeishiring Moncrief to performhighly inflated appraisalsin caseswherethe Meiswere
buying the propertiesfor substantially less than the appraisal value, but Moncrief was awarethat the
FBI and HUD were investigating these highly irregular transactions. This evidence called on
Moncrief to perform some investigation, yet the evidence is clear that he did nothing. In fact,
Moncrief claimsthat his attention was diverted to such an extent that he failed even to read the sale
and closing documents involved with the purchase of his own home. Thisis sufficient to support a
finding of purposefully contrivance to avoid guilty knowledge. Accordingly, the district court had
an adequate factual predicate to instruct the jury on deliberate ignorance with respect to the offense
of illegal money transactions.

2. Moncrief’s Challenge to the I nstruction Based on Specific I ntent

In his second argument as to the deliberate ignorance instruction, Moncrief argues that the
instruction should not be given in conjunction with specific intent crimes such as bank fraud and
money laundering. Because Moncrief failed to preserve this argument, the standard of review on
thisclamisplainerror. Under plain error review, this court can reverse the district court only upon
finding that: (1) therewasan error; (2) the error was clear and obvious; and (3) the error affected the
defendant’ ssubstantia rights. See United Statesv. Gracia-Cantu, 302 F.3d 308, 310 (5th Cir. 2002).
Onceaplain error has been shown, thiscourt retains discretion over whether to correct the error and
will do so only upon finding that the error “seriously affect[s] the fairness, integrity or public

reputation of judicial proceedings.” United Satesv. Olano, 507 U.S. 725, 736 (1993).

14 While Moncrief objected to the deliberate ignorance instruction, he did so solely on the basis that the
government did not provide a sufficient factual predicate to warrant the instruction. Thus, Moncrief failed to
preserve his right to appeal on this second basis.
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Moncrief bases hisargument primarily on United Satesv. Chen, 913 F.2d 183, 190 (5th Cir.
1990), a case in which this court approved granting of a deliberate ignorance instruction as to one
count of the indictment but reversed because a deliberate ignorance instruction was given asto the
offense of maintaining a place for the purpose of distributing a controlled substance. The offensein
that case required a specific intent — namely, the intent to maintain a place for the purpose of
distributing acontrolled substance. Id. at 190. Here, the deliberate ignorance instruction was given
as part of the court’s instruction to the jury as to the offense of illegal monetary transactions in
criminally derived property. This offense only requires knowledge, not specific intent.™ See Dadi,
235 F.3d at 950. The holding of Chen therefore is ingpposite. At the most, Chen suggests that a
deliberate ignorance instruction may be inappropriate for certain offenses requiring specific intent.
Seeid. Moreover, subsequent cases have demonstrated arel uctance to expand Chen to other specific
intent offenses. Relevant here, the Fifth Circuit has approved the deliberate ignorance instruction in
casesinvolving the following offenses: bank fraud, see Scott, 159 F.3d at 924; conspiracy, see Soto-
Slva, 129 F.3d at 345; and money laundering, see United Satesv. Fuller, 974 F.2d 1474, 1482 (5th
Cir. 1992). All of these cases require specific intent. Accordingly, we find no plain error in the

district court’ s deliberate ignorance instruction.

> T0 convict for monetary transactions involving property derived from specified unlawful activity under 18
U.SC.

§1957(a), thegovernment must provethat (1) the defendant knowingly engaged or attempted to engage in amonetary
transaction (2) in criminally derived property that is of a value greater than $10,000 and (3) is derived from specified
unlawful activity. See Dadi, 235 F.3d at 950. Specific intent is not required.
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[11.  Moncrief’s Challenge to the Sentence

A. I ncorrect Application of the 2000 Edition of the Guidelines

Citing ex post facto concerns, the Presentence Report (*PSR”) applied the 2000 Sentencing
Guiddinesrather than the 2001 Guidelines. Under the 2000 edition’ s section for grouping offenses,
Moncrief’ soffenselevel wasdetermined under section2S1.1. SeeU.S.S.G. §3D1.2 (Nov. 1, 2000).
Concluding that Moncrief had laundered $24,330,339, section 2S1.1 produced an offenselevel of 33.
The PSR recommended the application of an enhancement under section 3B1.3 because Moncrief
used a specia skill to commit the offense. It also recommended an enhancement for obstruction of
justice. Thedistrict court adopted the PSR, admitted it into the record, and accepted all of the PSR’ s
recommendations. It denied Moncrief’ srequest for adownward departure. Thisleft Moncrief with
atotal offense level of 37 and a sentencing range of 210-267 months' imprisonment. The district
court imposed a 210-month sentence. The statutory maximum that Moncrief could have received
was 240 months (twenty years), t he maximum penalty that can be given for the offense of money
laundering. See 18 U.S.C. § 1956(a)(1).

Moncrief arguesthat the district court erred by applying section 2S1.1 of the 2000 edition of
the Sentencing Guidelines, and not the 2001 edition. Between 2000 and 2001, section 2S1.1 was
amost completely rewritten. We will review this claim for plain error because Moncrief failed to

object to the application of the 2000 edition of the Sentencing Guidelines before the district court.*

16 Moncrief argues that he should be deemed to have preserved his appeal on this issue because he cited to the 2001
edition of the Sentencing Guidelines in his objection to the PSR. The only reference to the 2001 edition of the
Guidelinesin Moncrief’ s objection tothe PSRisasfollows: “ According to USSG § 2B1.1 cmt. n.2(b) (Nov. 1, 2001),
gain isto be used as an alternative measure of loss if thereis aloss but it reasonably cannot be determined.” Even
under the most generous reading, this bare citation to the 2001 edition of the Guidelines cannot be construed to have
placed before the district court the argument that the PSR erred by applying the 2000 edition of the Guidelines, rather
than the 2001 edition. The argument therefore was forfeited.
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When reviewing alleged errors in the application of the Sentencing Guidelines for plain error, the
defendant must show a clear and obvious error, and he must show that the error affected his
substantial rights by establishing that the sentence would have been different but for the alleged error.
See United Sates v. Calverley, 37 F.3d 160, 165 (5th Cir. 1994) (en banc).

Here, the district court’s error is clear and obvious. The court used the 2000 edition of the
Guiddinesand should have used the 2001 edition of the Sentencing Guidelines.'” However, Moncrief
cannot show prejudice. As discussed above, under the 2000 edition of the Guidelines, Moncrief
accumulated an offense level of 37, which produced a sentencing range of 210 to 262 months. By
comparison and as outlined below, under the 2001 edition of the Guidelines Moncrief would receive
an offense level of 36, which would produce a sentencing range of 188 to 235.

To evaluate whether the district court’s mistaken use of the 2000 Guidelines prejudiced
Moncrief, we must determinewhat Moncrief’ s sentence would have been under the 2001 Guidelines.
It is undisputed that the analysis begins with section 2S1.1. The 2000 version of 2S1.1 had a base
of 23 and then added points based upon the amount of money that was laundered. By contrast, the
2001 version calculates the base offense level with reference to whatever offense was involved in
generating the money that was laundered. Moncrief agrees that because the proper underlying

offense is bank fraud, the correct base offense leval under the 2001 Guidedlines is determined under

1 Under section 1B1.11 of the Sentencing Guidelines, the sentencing court is to use the Guidelines edition in

effect

on the date of sentencing unless such use would violate the ex post facto clause of the United States Constitution. If
50, then the court must use the edition of the Guidelines in effect on the date that the offense of conviction was
committed. SeeU.S.S.G. §1B1.11(b)(1) (Nov. 1, 2001). Because sentencing took place while the 2001 edition of the
Guidelines was in effect and the offenses of conviction contained in the indictment were committed while the 1998
edition of the Guidelineswas in effect, these are the only two editionsthat the district court properly could have used.
Sincetherewereno valid ex post facto issues, the 2001 edition of the Guidelines should have been used. Theversion
of section 2S1.1 in the 1998 Guidelines is identical to the version in the 2000 Guidelines, though both differ
substantially from the 2001 version.
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section2B1.1. Section2B1.1(a) establishesabase offenselevel of 6. SeeU.S.S.G. §2B1.1(a) (Nov.
1, 2001). Under 2B1.1(b)(1), the offense level must be increased according to the value of the loss
caused by the bank fraud. See U.S.S.G. § 2B1.1(b)(1) (Nov. 1, 2001).

The PSR, which the district court adopted, calculated thelossat $7,385,740. Moncrief now
challenges the court’s finding of a $7.3 million loss. Moncrief argues that the amount should be
reduced due to severa factors, viz.: (1) due to payments that the Meis made on the mortgages, (2)
the fact that the Meis resold some of the properties thereby repaying those loans, and (3) because,
pursuant to Application Note 2(E)(ii), thedistrict court should have considered the value of collatera
at the time of sentencing, and not at the time that the fraud was committed.

Moncrief’ sfirst two arguments must beregected. The Commentary following section 2B1.1
provides:

The court need only make a reasonable estimate of the loss. The sentencing judgeis

in a unique position to assess the evidence and estimate the loss based upon that

evidence. For this reason, the court’s loss determination is entitled to appropriate

deference. . .. The estimate of the loss shall be based upon available information,

taking into account, [such factors] as appropriate and practicable under the

circumstances. . . .

U.S.S.G. § 2B1.1, cmt. n.2(C) (Nov. 1, 2001).

Moncrief has failed to show that the district court’s estimate of the loss was unreasonable.
While he points to factors such as payments made to the lenders and the resale of some of the
properties, Moncrief fals to show that such data actually was, or is, available, or that it can be

practicably obtained and factored into the court’s estimate. Thus, Moncrief has failed to show that

the district court committed plain error.*®

18 Although Moncrief made the first two arguments in the court below, he did not relate this error to using the
2000 Guidelines rather than the 2001 Guidelines. Consequently he did not preserve thisissue for appeal. Even if
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Moncrief’s third challenge to the district court’s loss finding is based on Application Note
2(E)(i1) of section 2B1.1. Application Note 2(E)(ii) provides:

Credits Against Loss. — Loss shall be reduced by the following: . . . (ii) In acase

involving collateral pledged or otherwise provided by the defendant, the amount the

victim has recovered at the time of sentencing from the disposition of the collateral,

or if the collateral has not been disposed of by that time, the fair market value of the

collateral at the time of sentencing.

U.S.S.G. 8§2B1.1, cmt. n.2(E)(ii) (Nov. 1, 2001). Contrary to this Application Note, the PSR used
thevaue of thecollatera at thetimethe bank fraud occurred, not at the time of sentencing. Moncrief
arguesthat if the PSR had used the value of the collatera at the time of sentencing rather than at the
time of the fraud, the PSR would have arrived at a reduced |oss calculation.

This argument fails for two reasons. Moncrief failed to raise any argument based upon
Application Note 2(E)(ii) in hisoriginal brief, so the Court need not addressit. See Hadnot v. Bay,
344 F.3d 474, 476 n.4 (5th Cir. 2003) (court does not need to consider an argument first raised in
the appellant’ s reply brief). Furthermore, we note that even if we addressed this issue, to succeed
under the plain error standard, Moncrief would need to show that the failure to follow Application
Note 2(E)(ii) would result in areduction of his sentence. Moncrief has not met this burden because

there is no evidence in the record to show that the loss would amount to less than $7 million if the

value of the collateral had been established at the time of sentencing rather than the time the crimes

Moncrief had objected and preserved this point, a district court’s calculation of loss attributable to a defendant’s
scheme to commit fraud is a factual finding that this court reviews for clear error. See United Sates v. Sdhu, 130
F.3d 644, 654 (5th Cir. 1997). Moncrief has shown neither plain nor clear error.
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were committed. On plain error review, Moncrief cannot prevail under Applicaion Note 2(E)(ii)
without such evidence. See Calverley, 37 F.3d at 165.

In light of the foregoing, we hold that the PSR’s estimate of loss should be accepted.
Applying the PSR’ sfinding that Moncrief’ sfraud caused alossof $7.3 million, the Guidelinesrequire
the court to add 20 points to Moncrief’s base offense level. See U.S.S.G. § 2B1.1(b)(1)(K) (Nov.
1, 2001).

Under section2B1.1(b)(2)(A), two more poi ntsmust beadded becausethe PSR clearly shows
the involvement of more than ten victims.® Under section 2B1.1(b)(8), two more points must be
added because the offense involved sophisticated means, which the application notes define as
“especialy complex or intricate offense conduct” including “the use of fictitious entities [and)]
corporateshells....” U.S.S.G. §2B1.1, cmt. n.6(B) (Nov. 1, 2001). The government argues that
afour-point enhancement applies under subsection (b)(12), but Moncrief iscorrect that no evidence
in the record demonstrates that the safety or soundness of any financial institution was jeopardized
by Moncrief’ s bank fraud, so these four points should not be added. This produces a base offense
level of 30 under section 2B1.1.

Moncrief agrees that two more points must be added under section 2S1.1(b)(2)(B) because
Moncrief was convicted under 18 U.S.C. 8 1956. Both parties also agree that subsection (b)(3) of
section2S1.1 doesnot apply. Application Note5(B) specifically instructsthat subsection (b)(3) does

not apply when, asisthe case here, “the conduct that forms the basis for an enhancement under the

19 This argument was not made in the court below nor in Moncrief’ s original brief. 1t appears for the first timein
Moncrief’s Reply Brief.

20 Appended to the PSR was allist of ninety-five transactions involving dozens of defrauded lenders to whom
Moncrief submitted a fraudulent appraisal.
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guideline applicable to the underlying offenseis the only conduct that formsthe basis for application
of subsection (b)(3) ....” U.S.S.G. §2S1.1, cmt. n.5(B) (Nov. 1, 2001). Both parties agree that
a two-level enhancement under section 3B1.1 applies. Adding these two points to the points
accumulated under sections 2S1.1 and 2B1.1 produces an offense level subtotal of 34.

B. Obstruction of Justice

We turn now to the last issue for consideration in determining whether the district court
plainly erred by applying the 2000 Guidelines. The district court imposed atwo-level enhancement
under section 3C1.1 for obstruction of justice. The district court based the enhancement on the
combination of two acts which the court found were committed by Moncrief? perjury and
obstruction of justice. The primary basisfor the enhancement was perjury. Thedistrict court found

that Moncrief perjured himself in the following testimony:

Q: Mr. Moncrief, did you ever make any representation or omit information in
these appraisal reports with the intention to deceive or cheat or defraud a lender?
A: No.

The second basis was for attempted bribery. In May 1999, Special Agent Kepler served a
subpoenafor documentsonMoncrief. Along with hisresponseto the subpoena, Moncrief submitted
an appraisal of Kepler’'shouse. The appraisal vaued Kepler’shome at $280,000. Eighteen months
earlier, Kepler had purchased the home for $140,000. On the appraisal, someone, presumably

Moncrief, had written the sum $280,000 followed by a question mark.

2L Moncrief disputes whether, in applying the enhancement, the court relied upon Moncrief’s apparent attempt to
bribe Special Agent Kepler with an inflated appraisal. The record clearly indicates that the district court relied on
both the false testimony and the attempted bribe.
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In United Satesv. Dunnigan, 507 U.S. 87, 94-95 (1993), the Supreme Court held that prior
to imposing a sentencing enhancement for obstruction of justice due to perjury, a sentencing court
must make independent factual findingsthat the testimony was intentionally false, material, and was
not dueto confusion, mistake, or faulty memory. Thedistrict court here cited portionsof Moncrief’s
testimony and made specific findingsthat the testimony was false, that it was materid, that Moncrief
gave the testimony with the willful intent to provide fase testimony, and that the fal se testimony was
not dueto mistake, confusion, or faulty memory. Thedistrict court ruled that thesefindings provided
a sufficient basis to conclude that Moncrief gave this testimony with awillful intent to obstruct the
administration of justice and imposed the enhancement. Moncrief now argues that the court clearly
erred because there was no evidence that Moncrief possessed the intention to deceive lenders.

Thedistrict court did not clearly err. Inthefirst place, by convicting Moncrief of bank fraud,
the jury necessarily found that Moncrief did make fa se representations with the intent to deceive
lenders. We already have ruled that the evidence clearly supported this conclusion. Secondly, the
district court relied upon Moncrief’ s attempted bribe as evidence that Moncrief’ s fraudulent actions
were deliberate. Moncrief provided no innocent explanation for how the inflated appraisal of
Kepler's house was included with the materials submitted in compliance with the subpoena. Why
would Moncrief go to thetroubleto make an appraisal of Kepler’ shouse? And why would Moncrief
givetheinflated appraisal to Kepler but to try to influence him? Thetrial evidence asto perjury aong
withthe attempted bribe providesample evidence to sustain the district court’ sfinding that Moncrief

obstructed justice.
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Adding the final two points for obstruction of justice produces, under the 2001 Guidelines,
a total offense level of 36.% With an offense level of 36 and criminal history of I, Moncrief’s
sentencing range would be 188 to 235 months. By comparison, under the 2000 Guidelines, the
district court sentenced Moncrief to 210 months, which iswithin the range produced under the 2001
Guidelines. Moncrief therefore has failed to establish that he necessarily was prejudiced by the
district court’s mistaken application of the 2000 Guidelines rather than the 2001 Guidelines.
Accordingly, Moncrief hasfailed to show that hissentencewasplainly erroneous.? SeeUnited States
v. Leonard, 157 F.3d 343, 346 (5th Cir. 1998) (where an error in the application of the Sentencing
Guiddinesis shown but on remand the district court could impose the same sentence, the court will
uphold the sentence despite the trial court’s error).
IV. Downward Departure

This court has jurisdiction to review a district court’s denial of a motion for a downward
departure only if the district court denied the motion based upon an error of law. See United Sates

v. Buck, 324 F.3d 786, 797 (5th Cir. 2003). Under this principle, this court possesses jurisdiction

%2 The arithmetic involved in arriving at this offense level is as follows:

2B1(a) 6 (base offense level)

2B1.1(b)(1)(K) add 20 (dueto aloss of $7.3 million)

2B1.7(b)(8) add 2 (because sophisticated means were used)
2B1.7(b)(2)(B) add 2 (because there were more than ten victims)

2S1.1 add 2 (for aconviction under 19 U.S.C. § 1956)
3B1.1 add 2 (because a specia skill was involved)
3C11 add 2 (obstruction of justice)

Total offenselevel: 36

2 Prior to argument, counsel for Moncrief submitted a 28(j) letter directing the court’s attention to the Supreme
Court’s opinion in Blakely v. Washington, 124 S.Ct. 2531 (2004), in which the Supreme Court found that certain
enhancements that were added to a defendant’ s sentence under the State of Washington’s sentencing guidelines
violated the defendant’ s constitutional right to ajury trial. Without deciding whether Moncrief’ s filing of the 28(j)
letter preserves the issue, we note under United States v. Pineiro, 377 F.3d 464 (5th Cir. 2004), this court has ruled
that Blakely does not apply to the Federal Sentencing Guidelines. Blakely therefore is inapplicable to the instant
case.
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to review the denid if the denial was premised onthedistrict court’ s mistaken understanding that the
Guidelinesdo not permit adeparture. 1d. However, jurisdiction islacking wherethedistrict court’s
refusal to grant the departure is based upon a conclusion that the departure is not warranted by the
facts of the case. 1d.

Here, the district court expressly acknowledged its authority to depart. The district court
explained that it declined to do so based upon the court’s conclusion that there was no principled
basis on which to depart. Based upon these statements, we hold that the district court did not
misunderstand its authority to depart. The record is clear that the district court would not depart
downward even if we remanded the case for resentencing. Accordingly, thiscourt lacksjurisdiction
to review thedistrict court’ sdenial of Moncrief’ smotion for adownward departure. See Buck, 324
F.3d at 797.

V. Cumulative Error

Theonly error that Moncrief has established was the district court’ s mistaken application of
the 2000 edition of the Sentencing Guidelines, rather than the 2001 Guidelines. However, Moncrief
has failed to show that the error harmed him, and he has failed to establish other errors with which
that error could be combined to produce a cumulative prejudicial impact that would justify a new
trial. Thus, Moncrief’s argument that the district court’s cumulative errors denied him of his right

to due process must be denied.

VI.  Conclusion
For the foregoing reasons, we affirm the judgment of conviction and sentence.

AFFIRMED

31



