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E. GRADY JOLLY, G rcuit Judge:

Vul can Materi al s Conpany (“Vul can”) owns a land | ease with the
right to mne linmestone. The problemis that a substantial part of
the land and the mning is wthin the boundaries of the Cty of
Tehuacana (“the Gty”) in Linmestone County, Texas. The City passed
an Ordinance in 1998 forbidding quarrying or mning activities
wthin the Cty limts. Vul can contends that the O dinance
constitutes a public taking and violates its rights under both the

United States and Texas Constitutions. Al that renmnins to be

District Judge of the Western District of Louisiana sitting
by designation



decided in this appeal, however, is the propriety of the district
court’s grant of the Gty's Mdtion for Sunmary Judgnent di sm ssing
Vul can’ s t aki ngs cl ai munder the Texas Constitution. W ultimately
hold that the case turns on whether the quarry mning constitutes
a public nuisance and consequently remand for a jury determ nation
on this issue.

I

The City of Tehuacana has a popul ati on of approxi mately 300 to
350 people and occupies a small geographical area in Linestone
County, Texas.

In 1993, Smth Crushed Stone, Inc. (“SCS’) |eased |inestone
quarry rights on three contiguous tracts of land (Tracts 1-3)
adj acent to Tehuacana’s Gty limts and al so | eased four additi onal
contiguous tracts of land within the Cty limts. It did no
m ni ng, however, on these tracts. In October 1997, Wulcan
purchased the assets of SCS in Linmestone County, including the
i mestone quarry rights |eased by SCS. This | easehold interest
all ows Vul can to prospect, explore, mne, operate for and produce
“by strip mning or open pit mning all rock, stone, |inestone and
simlar rock like materials” and grants Vul can the right to excl ude
all other uses of the Tracts as necessary to enabl e the quarrying.

Before its acquisition of SCS s assets, Vulcan hired |oca
attorney Bobby Reed to determ ne whether any ordinances would
prevent MVulcan from quarrying, including those tracts |ocated
wthin the Cty. Reed attested that both the Mayor and Gty
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Secretary advised himthat no ordinances existed nor were in the
pl anni ng stages that would prevent Vul can from pursuing quarrying
operations within the Cty.

The | eases cover |and both within and outside the Tehuacana
Cty limts. Wulcan sought to m ne approximately 48 acres | ocated
inside Gty limts, described as Tracts 4-7. This property is
2/3 to 3/4 of amle wde and abutted by several public roads that
access several hones, sone of which are |located just across the
street fromthe property. Qutside Tehuacana Cty limts, Wulcan
currently mnes and operates a rock crushing facility on an
approximate additional 250 acres of land |ocated inmmediately
adj acent to Tracts 4-7.

In early 1998, WVulcan began planning active quarrying on
Tracts 4-7. Vul can determ ned access points and ranp sites,
determ ned where in that area it wanted to quarry, cleared |and,
stri pped overburden, and ot herw se prepared the tracts for physi cal
use. There has been no recent mning on these tracts.

In Cctober 1998, WVul can sought and obtai ned perm ssion from
the Texas Railroad Conm ssion to construct bernms on Tracts 4-7.
Vul can al so prepared the quarry floor and renoved overburden on
Tract 6 to prepare for a blast (“shot”) to | oosen linestone in the
quarry. The Cty residents began to express opposition to the
proposed operations and soon the Cty Council began to consider

adopting an ordinance to regulate Vulcan’s quarrying activities.



Vul can conducted a test shot on Tract 6 on Cctober 25, 1998,
in an abandoned pit. Anot her shot and simlar preparatory
activities were conducted on Tract 6 on Novenber 25 and 26, 1998.
Al t hough approximately 400-500 tons of |inmestone were processed
t hrough Vul can’s plant as a result of these two blasts, this anmount
was only a small percentage of what Vulcan normally retrieved and
processed during one day in its regular operations. Sone of the
finished product was tested, and sone was put into inventory and
sold in the ordinary course of business.

Before it passed the contested ordi nance, the City held public
hearings. Nunerous citizens conpl ai ned about Vul can’s operations
outside the Cty as well as the two blasts conducted inside the
Cty limts. Specifically, the citizens conplained that Vulcan’s
activities caused shaking of houses, lifting furniture off the
floor, rattling w ndows, shaking and jostling people in their
honmes, noi se, dust, snoke, property damage, fear, interference with
enj oynent of property and life, interference with the use of public
roads and streets, and exposure to fly and throw rock. The Cty,
and the district court, cite one flyrock incident in particular
t hat had occurred when SCS was conducting quarrying activities on
the tracts outside of the Gty in which a 500-pound boul der was
propelled into a Tehuacana resident’s yard. Resi dents al so
conpl ained that the mning activities caused springs and wells in

the area to dry up



On Decenber 8, 1998, the Gty Council passed the “O di nance
For bi ddi ng Quarrying or Blasting Qperations withinthe City Limts”
(the “1998 Ordi nance”) and on Decenber 15, 1998, Vulcan filed its
conplaint in federal district court, under both the United States

and Texas Constitutions.? As nentioned above, the only claim

2The 1998 Ordi nance states, in pertinent part:

AN CRDI NANCE FORBI DDI NG QUARRYI NG OR BLASTI NG
OPERATIONS WTHIN THE CITY LIMTS

VWHEREAS, the Gty of Tehuacana is
predom nantly a residential city, with little
of no industry inside city limts; and

VWHEREAS, a rock quarry operating near the
city limts has indicated its intention to
begi n quarrying and bl asti ng operations within
the city limts of the Cty of Tehuacana; and

VWHEREAS, the quarrying and blasting
operations would constitute a public nuisance
and result in excessive noise and vibration to
city residents; and

WHEREAS, the quarrying and blasting
operations could constitute a physical danger
to residents of the <city due to the
possibility of overfly of rock or other
materials fromblasting onto residents of the
city or property of residents of the city; and

VWHEREAS, the blasting and quarrying
operations would have a detrinental effect on
the quality of residential life in the city
due to vibration, excessive noise from
bl asti ng, excessive noise from the operation
of heavy equipnent, the potential for injury
or death fromoverfly of rock, (flyrock), air
bl ast damage, ground notion damage, and
excessi ve dust from operations.

NOW THEREFCORE, BE | T ORDAI NED BY THE CI TY
COUNCIL OF THE I TY OF TEHUACANA
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remaining in this appeal is Vulcan’s takings clai munder the Texas
Consti tution.

In its Septenber 25, 2002 Menorandum Opi nion and Order, the
district court granted the Cty's Mtion for Sunmary Judgnent,
hol di ng that the 1998 Ordi nance is not an unconstitutional taking
or an inverse condemation under Texas |aw. The district court
held, as a matter of law, that the 1998 O di nance substantially
advances a legitimte state interest. The court also made the
follow ng determ nations with regard to Vul can’ s regul atory t aki ngs

cl ai ms:

SECTION |I. It shall be unlawful for
any person, conpany, entity, or corporation to
engage in the followng activities within the
city limts of the Gty of Tehuacana
Li mest one County, Texas:

A the quarrying or mning of rock
utilizing blasting operations or use
of expl osives, or surface m ning;

B. the wuse of explosives for the
purpose of blasting rock, or in
connection with mning or quarrying
oper ati ons;

C. the wuse of heavy equipnent in
connection with quarrying or mning
operations wthinthe city limts of
Tehuacana, Linestone County, Texas;

D. the wuse of explosives for any
commercial or industrial activity or
for any other reason except the use
of fireworks in connection wth
celebrations as may be allowed by
law fromtime to tine.

Tehuacana, Tex., Ordinance 12898 (Dec. 8, 1998).
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[ T]he activities the 1998 Ordi nance seeks to
regul ate constitute a nuisance under Texas
law. The 1998 Ordinance therefore restricts
no legitimately owned property right. Even if
the Court were to assune that the 1998
Ordi nance did sonehow restrict a recogni zed
property right, a taking under Texas | aw woul d
not occur because Vul can has not been deprived

of all economcally viable wuse of its
property. Only a small portion of its
property is affected by the Ordi nance, and the
property still has an econom cally vi abl e use.

Al t hough Wul can argues that high explosives
and heavy equipnent are required to extract
the linestone fromthe ground, the Court notes
that neither were required to extract the
stone used to build the pyram ds. GCbviously,

while extraction of the Ilinestone wthout
expl osi ves and heavy equipnent may be nore
expensive and |abor intensive, it is not

i npossible to operate such a quarry w thout
violating the 1998 Ordi nance. Accordingly,
judgnent will be entered to the effect that
the 1981 Ordinance does not prohi bi t
quarrying, and that the 1998 Ordi nance i s not
an unconstitutional taking or an inverse
condemmati on under Texas | aw.

Mem Opin., p. 20. Vulcan appeals. W vacate the district court’s

grant of summary judgnent to Vul can and renand.

Thi s Court

appl ying the sane standards used by the district court.

Barton Lodge II, Ltd., 174 F. 3d 636, 644 (5th Gr. 1999);

reviews the granting of summary judgnent d

novo,

Thomas v.

Nor man V.

Apache Corp., 19 F.3d 1017, 1021 (5th GCr. 1994). Sunmary judgnent

IS proper

when no genuine issue of material fact exists and the

moving party is entitled to judgnent as a matter of law. FED. R

Qv.

P

reasonable jury could differ in weighing the evidence.
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Peel

if no
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v. Rug MWt., 238 F.3d 391, 398 n.37 (5th Cr. 2001). The Court

views the evidence in the light nost favorable to the nonnoving

party. Gllis v. Louisiana, 294 F.3d 755, 758 (5th Cr. 2002).

Under Texas |aw, although determ ning whether a property
regul ation is unconstitutional requires consideration of a nunber
of factual issues, the ultimte question of whether there has been

a reqgulatory taking is a question of |aw. Mayhew v. Town of

Sunnyval e, 964 S.W2d 922, 932-33 n.3 (Tex. 1998).
11

Bef ore we eval uate whet her the Ordi nance constitutes a taking
under the Texas Constitution, we nust first address the Gty’'s
argunents that the Odinance is not a l|and wuse regulation.
Instead, the City contends that the Odinance is a health and
safety regul ation that redresses an activity under its police power
and is not subject to the public takings law of Texas.® The
district court was obviously unpersuaded by the City s argunent

because it addressed the takings issue presented in this case.

3The district court refrained fromholding that the O di nance
is not a land use regulation and went on to evaluate Vulcan's
clai ns under Texas takings |law. However, the court indicated its
doubt that this was a taking and commented that the O dinance did

not prohibit the mning of |inmestone; instead, according to the
district court, the ordinance nerely prohibited the mning of
i mestone by using blasting and heavy nachinery. The district

court noted that the Egyptian Pyram ds were built w thout the use
of expl osives or heavy machinery. However, we hesitate to conpare
Vul can’s land use activities to those of the ancient Egyptians.
See U. S. Const. amend. Xl



No one doubts that a nunicipality nay enact reasonable
regul ations to pronote the health, safety, and general welfare of

its people. College Station v. Turtle Rock Corp., 680 S.W2d 802,

805 (Tex. 1984)(citing Ellis v. Gty of West University Pl ace, 141

Tex. 608, 175 S.W2d 396 (1943)). However, “if a governing body,
in the exercise of its police power, enacts a regul ation that goes
too far in the regulation of private property, that governi ng body
may be held to have taken the property, thus requiring it to pay
conpensation to the owner.” 32 Tex. Jur. 3D Enminent Domain 8§ 9
(1998). The following factors are relevant in determning if the
Ordi nance has “gone too far” and effected a taking of Wulcan’s
property: “(1) whether the property was rendered wholly usel ess;
(2) whether the governnental burden created a disproportionate
di mnution in economc value or caused a total destruction of the
val ue; and (3) whether the governnent’s action agai nst an economn c
interest of an owner was for its own advantage.” 1d.

In the instant case, we think that the Tehuacana Ordinance
goes too far to be considered a nere exercise of the Gty’'s police
power. The only property interest at issue here is Vulcan s | ease
of the right to mne linestone fromthese tracts and Tehuacana’s
Ordi nance effectively prohibits any and all mning of |inestone
wthin Gty limts.

The Ordi nance makes clear that its purpose is to prohibit the
very activity that Wulcan’s |easehold permts. First, the

Odinance is entitled “AN ORD NANCE FORBI DD NG QUARRYI NG OR
9



BLASTI NG OPERATIONS WTHIN THE CI TY LIM TS.” Second, the O di nance
makes clear that it is targeting “a rock quarry operati ng near the
city limts [that] has indicated its intention to begin quarrying
and blasting operations within the city limts.” Finally, the
Ordi nance expressly prohibits “the quarrying or mning of rock
utilizing blasting operations or use of expl osives” and “the use of
heavy equi pnent in connection with quarrying or m ni ng operations.”

In sum it is sinply wundeniable that the Odinance
specifically was adopted to conpletely prohibit Wulcan from
engaging in mning on Tracts 4-7, and that the only ri ght possessed
by Vulcan in Tracts 4-7 was the right to mne |inestone. W
therefore hold that the Ordinance is a | and use regul ati on.

|V

We now turn to address the district court’s holding that the
Ordi nance does not constitute a public taking of Vulcan’s | easehol d
interest under the Texas Constitution. The Texas Constitution
provides that “[n]o person’s property shall be taken, damaged or
destroyed for ... public use w thout adequate conpensati on bei ng

made[.]” Tex. ConsT. art. |, 8 17.% Texas classifies takings into

“Wul can disputes the applicability of federal takings
standards in evaluating whether a taking has occurred under the
Texas Constitution. Generally, Texas constitutional standards have
been considered nore protective of property owners than federa
st andar ds. Gty of Genn Heights v. Sheffield Devel opnent Co.,
Inc., 61 S.W3d 634, 644 (Tex.App.-Waco 2001, pet. granted).
However, in Mayhew v. Town of Sunnyvale, 964 S. W 2d 922 (Tex. 1998)
t he Texas Suprene Court assunmed, w thout specifically holding, that
the Texas and federal takings standards are coextensive. Myhew,
964 S.W2d at 932. Like the Mayhew court, in the absence of clear
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one of two categories: physi cal takings or regulatory takings.
Mayhew, 964 S.W2d at 933. A physical taking occurs when “the
gover nnment authorizes an unwarranted physical occupation of an
individual’s property.” [1d. Because there is no allegation that
Tehuacana has physically occupied Vulcan’s property, if Vulcan is
to be conpensated the Odinance nust constitute a regulatory
taking. I|d.

A regulatory taking can occur in tw ways: (1) when the
regul ation does not substantially advance legitimate state

interests, id. at 933-34, or (2) when the regul ation either denies

the owner of all economcally viable use of his property -- a
categorical taking -- or unreasonably interferes with a property
owner’s rights to use and enjoy his property -- a partial taking.

ld. at 935 (citing, inter alia, Lucas v. South Carolina Coasta

Council, 505 U.S. 1003, 1015-19 & n.8 (1992)).

“The *substantial advancenent’ requirenent exam nes the nexus
between the effect of the ordinance and the legitinmate state
interest it is supposed to advance.” Id. at 934. Numer ous
gover nnent al pur poses and regul ati ons may satisfy t he

“substantially advance” prong including enhancing the quality of

Texas authority, we will evaluate Vulcan’s clains under the nore
established federal standards, keeping in mnd that greater
protection of property rights generally nmay be afforded under the
Texas constitution.
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life and protecting the comunity from the ill effects of
urbani zation. |1d. at 934-35.

Even assum ng, however, that the Odinance substantially
advances Tehuacana' s legitimate i nterests, a taking can still occur
if the Ordi nance denies Vulcan all economically viable use of its
property or unreasonably interferes withits right to use and enj oy

the property. 1d. at 935 (citing, inter alia, Lucas, 505 U S at

1015-19 & n. 8).

Det erm ni ng whet her a regul ati on unreasonably interferes with
the landowner’s right to use and enjoy his property requires a
court to consider “the economc inpact of the regulation and the

extent to which the regulationinterferes with distinct investnent-

backed expectations.” 1d. at 935 (citing, inter alia, Lucas, 505
U S at 1019 n.8). “The first factor, the econom c inpact of the
regul ation, nerely conpares the val ue that has been taken fromthe
property with the value that remains in the property.” 1d. at 935-
36. The second factor, the |andowner’s investnent-backed
expectations, considers the “existing and permtted uses of the
property” as the “primary expectation” of the |landowner. [|d. at

936 (citing, inter alia, Lucas, 505 US at 1017 n.7). I n

contrast, “[d]eterm ning whether all economcally viable use of a
property has been denied entails a relatively sinple analysis of
whet her value remains in the property after the governnental

action.” 1d.
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Gven the facts of this case and the |imted nature of
Vul can’ s property interest, i.e., a lease for the sol e purpose of
mning linmestone, it is clear that the “denial of all economcally
viable use” inquiry will be dispositive for the reasons set forth
bel ow.

In resolving whether “value remains” in Vulcan’s |ease, we
must first exam ne which particular linestone mning rights are
relevant to this determnation -- all of Mulcan’s |easehold
interests or only Tracts 4-7.° The district court held that the
relevant parcel in this case included not only the small acreage
leased withinthe City limts (48 acres), but al so the adjacent 250

acres that is also part of the |ease.® Vul can attacks this

The City argues that the right to mine |inmestone possessed by
Vul can is nmerely one of a “bundle of sticks” and that the val ue of
the entire bundle of sticks, as opposed to just one stick --
Vul can’ s | easehold interest -- nmust be totally di mnished before a
categorical taking has taken place. This argunent is msplaced in
this case.

Clearly, “where an owner possesses a full ‘“bundl e of property
rights, the destruction of one ‘strand’ of the bundle is not a
[ categorical] taking because the aggregate nust be viewed in its
entirety” -- i.e., the relevant parcel includes all of the rights
possessed by the owner. Keystone Bitum nous Coal Assn. V.
DeBenedictis, 480 U. S. 470, 497 (1987) (quoting Andrus v. Allard,
444 U.S. 51, 65-66 (1979)). Vulcan, however, does not possess a

“full “bundle’ of property rights” and, therefore, the relevant
parcel for the purposes of its takings claimis the only estate in
which it has an interest -- the Iinmestone | ease -- and t he val ue of
other interests -- i.e., surface agricultural uses -- cannot be

considered in determ ning whether all economcally viable use of
the property has been destroyed. See generally The Gty of Witney
Benefits, Inc. v. United States, 926 F.2d 1169 (Fed. G r. 1991).

5Thi s i ssue has been referred to as the “denom nator problent
and has been described as foll ows:
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characterization of the rel evant parcel and contends that the court
shoul d consider only those tracts that the Cty had the authority
to regulate -- Tracts 4-7.

Nei ther party has cited a Texas case directly on point and we

therefore nust nmake an Erie "guess" and follow the rule that we

conclude the Texas Suprene Court would adopt. Anerican | ndem

Lloyds v. Travelers Property & Cas. Co., 335 F.3d 429, 435 (5th

Cr. 2003).
The Gty is correct that, under federal takings jurisprudence,
when the owner of property intends to use a parcel of property as

an integrated part of the whole of a |arger tract, the entirety of

Essentially, the denom nator factor works as
follows: if the anmount of Bl ackacre owned by
Landowner is 2 acres, and the amount of
Bl ackacre af fected by t he gover nment
regulationis 1 acre, the denom nator is 2 and
the nunerator is 1; thus, the property's use
is dimnished by fifty percent. The Lucas
rationale relied on a one hundred percent
deprivation of all economcally viable use of
the property. If a one hundred percent
deprivation is required, then the regulation
of property in the above exanple is not a
t aki ng because Landowner may continue to use
one-hal f of Bl ackacre.

St ephanie E. Hayes Lusk, COMVENT: Texas G oundwater: Reconciling
the Rule of Capture Wth Environnental and Comunity Demands, 30
ST. MARY' s L.J. 305, 339 (1998). 1In this case the nunerator would
be the tracts of |and affected by the regulation -- Tracts 4-7. If
the denomnator is limted to Tracts 4-7, then Vulcan has been
deprived of one hundred percent of its property. On the other
hand, if the denom nator includes the |and outside Tehuacana City
[imts inadditionto Tracts 4-7, then Vulcan’s | easehold interests
retain value even after the regulation, and consequently no
categorical taking has occurred.
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the property is treated as one tract for purposes of a takings

anal ysi s. Keystone Bitum nous Coal Assn. v. DeBenedictis, 480

U S 470, 497, 500-01 (1987); Penn Central Transp. Co. v. New York

Cty, 438 U S. 104, 130-31 (1978). The Suprene Court explained

this rule in Concrete Pipe, in which it stated:

[A] claimant’s parcel of property [can] not
first be divided into what [is] taken and what
[is] left for the purpose of denonstrating the
taking of the forner to be conplete and hence
conpensable. To the extent that any portion
of property is taken, that portion is always
taken in its entirety; the rel evant question,
however, is whether the property taken is all,
or only a portion of, the parcel in question.

Concrete Pipe & Prods. v. Construction Laborers Pension Trust, 508

US 602, 644 (citing Penn Central, 438 U S. at 130-31, and

Keystone, 480 U. S. at 497).

Al t hough these cases require the court to look at the
i ntegrated whol e of the | andowner’s property, they do not extend to
support the Cty's contentions; although each case held that the
relevant parcel included the entirety of the property, the
regulating authority had the power to regulate all of that

property. For instance, in Penn Central the New York Landnmarks

Preservation Comm ssion designated Grand Central Station as a
“l'andmark” and the |andmark site was designated as the tax bl ock

occupied by the Station. Penn Central, 438 U S. at 115-16. I n

conducting its analysis, the Suprene Court only considered other
hol di ngs of Penn Central in the Station’s tax block -- not its

other holdings in the Cty. Penn Central, 438 U S. at 130-31.
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Simlarly, in Keystone, the Pennsylvania Subsistence Act only
regul ated a small fraction of Keystone’'s property -- the support
coal -- but all of its interests -- mneral and support estates --
i n Pennsyl vani a were subject to the Act. Keystone, 480 U. S. at 499
n.27 (stating that “[t]he question here is whether there has been
any taking at all when no coal has been physically appropriated,
and the regulatory program places a burden on the use of only a

smal | fraction of the property that is subjected to the requlation”

(enphasi s added)).

Thus in each of these cases the Suprenme Court rejected the
plaintiff’s attenpts to segregate the adversely affected property
from the regulated whole, and to claimit is the only relevant

parcel. See Penn Central, 438 U S. at 130-31; Keystone, 480 U. S.

at 499. Vulcan, unlike the property owners in Penn Central and

Keyst one, however, is not arguing that the takings anal ysis shoul d
segregate only the adversely affected parcel from the regul ated
whol e; it contends that the rel evant parcel should include only the
property “subject to” the regul ation and not its renaini ng property
outside the City limts, which is beyond the regulator’s reach.’

The City cites Appolo Fuels, Inc. v. United States, 54 Fed.

. 717 (2002), and argues that the court in that case consi dered,

as part of the relevant parcel, property beyond the reach of the

I'ndeed we would be presented with a different question if
Vul can owned other adjacent land in the Cty which, although
subject to the Ordinance, would be unaffected by it.

16



regul ating body’s jurisdiction. Appol o owned several adjacent
tracts of land, sone of which were in the Little Yellow Creek
wat ershed and others that were not. The Cty of M ddlesboro,
Kentucky and the National Parks Conservation Association filed a
petition with the Ofice of Surface Mning Reclamation and
Enforcenment (“OSM') seeking to have the area within the watershed
designated as wunsuitable for mning under the Surface M ning
Control and Reclamation Act (“SMCRA’), 30 U . S.C. 88 1201 et seq.
The Director designated the entire petition area -- all of
Appol 0’s | eases within the watershed -- as unsuitable for surface
mning but agreed to allow underground mning from outside the
wat er shed. In response to this designation Appolo filed a
regul atory takings claim

Appol o, <contending that a categorical taking had been
effected, argued that the relevant parcel, or denom nator, should
i nclude only those areas within the watershed -- those areas where
m ning was prohibited. Appolo, 54 Fed. d. at 724. The court,
however, rejected Appolo’s argunent and held that the relevant
parcel included other holdings of Appolo outside the watershed
area, on which mning was allowed. 1d. at 728-30.

Contrary to the City' s argunent, the court does not appear to
have included property over which the regulating authority had no
jurisdiction; all of Appolo’s property was subject to the SMCRA an

Act of nationw de force. See Hodel v. Va. Surface Mning &

Recl amati on Ass’n, 452 U. S. 264, 268 (1981) (noting that the SMCRA

17



was i ntended to establish a nationw de programto protect society
and the environnent fromthe adverse effects of strip mning). In
any event, even if the Gty's interpretation of Appolo is correct,
we hesitate to conclude that the Texas Suprene Court would be
persuaded by a single Federal Court of C ains case.

Because the City has not cited any authority, Texas or
f ederal , t hat considers property outside the regulator’s
jurisdiction in determning a taking, we cannot conclude that the
Texas Suprene Court woul d adopt that position. |Indeed, it appears

self-evident that when a regulator exercises its regulatory

jurisdiction to the fullest extent possible -- stripping all val ue
fromthe property withinits reach -- it has acted categorically --
i.e., absolute or unqualified. WEBSTER' S THIRD NEW | NTERNATI ONAL
Dicrionary 352 (1993). Furthernore, it would seem incongruous to

say that when the regul ating body has “sei zed” through regul ation
all val ue possessed by the owner it has acted non-categorically;
instead, when the regulating body takes all that the owner
possesses there is perforce a categorical, not a partial, taking by
t hat body.® Accordingly, we hold that the relevant parcel in this
case i s Vulcan’s | easehold interest on the property withinthe Cty

limts -- Tracts 4-7.

8The situation would be different, of course, if the City of
Tehuacana wer e uni ncorporated w t hout a governing authority, and it
wer e Li mestone County that prohibited all quarrying on Tracts 4-7,
while allowing quarrying on the remainder of Vulcan’s property.
The county woul d have exercised its authority in a non-categorical
manner .

18



In sum the only property interest possessed by Vulcan is the
right to mne linestone on the land. Further, the only portion of
this property interest that is relevant to our takings analysis is
the quarrying right within the CGty. Finally, in accordance with
our discussion above, we find that the Odinance effectively
prohibits all mning of |inmestone on Tracts 4-7. Consequently, the
Ordi nance deprives Vulcan of all value of its property interest --
quarrying rights -- in the relevant parcel -- Tracts 4-7. W thus
hold that the Odinance constitutes a categorical taking, which
renders Vulcan’s rel evant | easehold interest val uel ess.?®

\Y

Finally, the Cty argues that, under Texas |aw, Wulcan's
proposed activities woul d constitute a nui sance precludi ng Vul can’s
recovery of conpensation. This argunent finds its origins in Lucas

V. South Carolina Coastal Council, 505 U S. 1003 (1992). There,

wWth respect to regulations that prohibit all economcally

beneficial use of property, Justice Scalia states:

Any |limtation so severe cannot be newy
| egi sl ated or decreed (w thout conpensation),
but nust inhere in the title itself, in the

restrictions that background principles of the

°Because we have found that the Odinance constitutes a
categorical taking, it is not necessary to address Vulcan's
argunent that the Ordi nance constitutes a partial taking. Although
Vul can’s interests outside the City are not part of the denom nator
when det erm ni ng whet her a categorical taking has occurred, thisis
not to conclude that these interests are irrelevant in the
calculation of the value of the taken property interests when
determ ning just conpensation. Such matters are reserved for a
later time if and when such a determ nation is necessary.
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State’s |aw of property and nui sance already

pl ace upon | and ownership. A law or decree

with such an effect nmust, in other words, do

no nore than duplicate the result that could

have been achieved in the courts--by adjacent

| andowners  (or ot her uniquely affected

persons) wunder the State’'s law of private

nui sance, or by the State under its

conpl enentary power to abate nuisances that

affect the public generally, or otherw se.
Lucas, 505 U S. at 1029. Thus, under federal |law, even if the
current value of the claimant’s property has been destroyed, the
claimant cannot recover if the “background principles of the
State’s |law of property and nui sance” would have prohibited that
activity as a nuisance (the “nui sance exception”).

The City contends that under the Lucas “nui sance exception”
the Ordi nance is not a taking because the City could abate Vul can’s
activities as a nuisance and such a property restriction “inhered
in the title itself” because “background principles” of Texas
property law allow the state, or adjacent |andowners, to abate
nui sances. Thus, we nmnust first decide whether the nuisance
exception -- found in federal |aw -- would be applied by the Texas
Suprene Court; if so, we nust then decide whether the district
court properly held that the exception barred Vulcan’s recovery in
this case.

A
Nei ther party has cited a case in which the Lucas nui sance

excepti on has been adopted by the Texas Suprene Court; nor have we

found one. So, once again, we are required to predict whether the
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principles set forth in Lucas woul d be adopted by the Texas Suprene

Court. Anerican Indem Lloyds, 335 F.3d at 435. W concl ude the

Texas Suprene Court woul d adopt such a rule in the proper case.?

First, although Mayhew does not cite the specific “nuisance
exception” discussed in Lucas, it is evident in the court’s own
application of Lucas that the Mayhew court found the reasoning of
Lucas to be uniformy persuasive. The Mayhew court cited Lucas
multiple tinmes for various propositions. Mor eover, other Texas
courts have | ooked to Lucas when evaluating takings clains under

t he Texas Constitution. See County Line Joint Venture v. Cty of

Gand Prairie, 2001 Tex. App. LEXIS 6000, *4 (Tex. App.--Dallas,

Aug. 31, 2001, wit denied); Texas Natural Resource Conservation

Commn v. Accord Agric., Inc., 1999 Tex. App. LEXIS 6898, *12-13

(Tex. App. 3d Dis.--Austin Sept. 10, 1999).1" Al though this

1Al t hough we nake this particul ar determ nation, we recogni ze
that it is speculative. However, because Texas courts have
repeatedly relied on Lucas in nunmerous cases, and heavily so in
Mayhew, and because we consider it to be the better rule, we
conclude that Texas courts would apply the Lucas nuisance
exception. W are fully aware of statenents by Texas courts that
t he Texas Constitution provides nore protections to property owners
than the United States Constitution -- protecting against both the
taki ng and damagi ng of property. Even so, we do not see how the
application of this rule categorically negates such generalized
favorabl e treatnment of property rights in takings cases.

1\We acknowl edge that this court has previously held that Lucas
is of doubtful relevance when consi dering a takings clai munder the
Texas Constitution. H dden Caks v. Gty of Austin, 138 F. 3d 1036,
1042 (5th Gr. 1998). However, although Hi dden Oaks cites the
Texas Court of Appeals opinion in Town of Sunnyvale v. Mayhew, 905
S.W2d 234, 259 (Tex. App.-Dallas 1995, wit granted) (reversed by
Mayhew v. Town of Sunnyvale, 964 S.W2d 922 (Tex. 1998)), it does
not cite the Texas Suprene Court’s opinion, Myhew v. Town of
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uncritical reliance on Lucas by the Texas Suprenme Court is not
concl usive of whether the Texas Suprene Court would have | ooked
favorably on the “nuisance exception,” it does inpress us when
maki ng an Erie guess.

Moreover, although it is true that the anal ysis and hol di ng of
Lucas now advocated by the Gty was not expressly adopted by
Mayhew, this failure certainly cannot be construed as a rejection
of the nuisance exception by the Texas Suprene Court. Mayhew
i nvol ved a takings claim against the Town of Sunnyval e based on
Sunnyval e’s refusal to approve Mayhew s devel opnent plan and to
rezone property to accommodate his proposed subdivision. Myhew,
964 S.W2d at 926. It was not necessary for the court to address
the effect of the nuisance exception upon a categorical taking,
however, because the court found that Mayhew had not been denied
all economcally viable use -- his property retained a val ue of

over $2 mllion. Mayhew, 964 S.W2d at 937. 12

Sunnyvale, 964 S.W2d 922 (Tex. 1998), which heavily relies on
Lucas. Accordingly, it is now clear that Texas courts attribute
significant relevance to Lucas.

2Al t hough Mayhew did not consider the Lucas *“nuisance
exception” with respect to a categorical taking, it did discuss a
simlar principle with respect to Myhew s investnent-backed
expectations. The Mayhew court noted the "primry expectation" of
the property owner is shaped by the existing and permtted uses of
the property. Myhew, 964 S.W2d at 936 (citing Penn Central, 438
U.S. at 136 and Lucas, 505 U S. at 1017 n.7 (owner’s reasonable
expectations shaped by uses permtted by state |aw)).
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Second, we are persuaded that the “nuisance exception” is
sinply a sound rule. Al property in Texas is held subject to the
val i d exercise of the police power and the Gty is not required to
conpensate Vulcan if its exercise of police power is reasonable.

City of College Station v. Turtle Rock Corp., 680 S.W2d 802, 804

(Tex. 1984). “Although it is fundanental that the governnent
cannot destroy the property of private citizens at will and w t hout
justification, the governnent is given, through its police powers,

the ability to abate public nuisances.” LJD Properties, Inc. v.

Cty of Geenville, 753 S.W2d 204, 207 (Tex.App. - Dallas 1988).

Third, courts should be cautious in finding a taking where the

claimant’s activities are tantanount to public nuisances.”

Keystone, 480 U. S. at 491. This approach is consistent with the

concept of reciprocity of advantage as descri bed by Justice Stevens

i n Keyst one:

Under our system of governnent, one of the
State’s primary ways of preserving the public
weal is restricting the uses individuals can
make of their property. While each of us is
burdened sonewhat by such restrictions, we, in
turn, benefit greatly from the restrictions
that are placed on others. These restrictions
are properly treated as part of the burden of
comon citizenship. Long ago it was
recogni zed that all property in this country
is held under the inplied obligation that the
owner’s use of it shall not be injurious to
the community, and the Taki ngs O ause did not
transformthat principle to one that requires
conpensati on whenever the State asserts its
power to enforce it.

ld. at 491-92 (citations and quotations omtted).
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Justice Stevens only recogni zes that all property owners are
required to use their property in a manner that does not constitute
a public nui sance.

Finally, it seens evident to us that the question whether the
Texas Suprene Court would formally incorporate the nuisance
exception as part of a takings analysis has no practical
significance: the existence of a nuisance, ve non, wll

nevertheless be injected in this takings case at sone point. W

arrive at this conclusion because a right of recovery is
establi shed by proof of injury to sonme right of the property, and
the damages are neasured by the extent of the injury to that
right.” 32 Tex. JUurR. 3D Em nent Domain 8 161 (1998). Thus, Wul can
cannot establish damages unless it has a property right to mne
limestone; if it has no such right it can suffer no injury and

consequent |y, has not been denied “just conpensation” by the public
taking. See Holly Dorenus, Takings and Transitions, 19 J. LAND Use
& EnvtL. L. 1, 12 (2003) (stating that “[t]he term‘taking’ inplies
the |l oss of sonething once held, which neans a change in one’'s
property rights. There can be no taking without change.”). It is
only a matter of what point this elenent is introduced into the
case -- no taking has occurred because of the “nui sance exception”

or, assumng a taking, no damages were sustained because the

activity woul d be an abat abl e public nui sance. See LJD Properties,
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753 S.W2d at 207 (stating that the “the governnent is given,
through its police powers, the ability to abate public nui sances”).

Thus, we hold that if the effect of the Odinance chal |l enged
here -- the prohibition of Wulcan’s quarrying activities -- could
have been achi eved through the courts via a nuisance action, no
property rights of Vul can have been taken because Vul can’s use of
its property was limted by the background principles of the Texas
police power right to abate a nui sance.

B

Havi ng determ ned that the Texas Suprene Court woul d apply the
Lucas nui sance exception in the proper case, we now address the
district court’s holding that Vulcan’s proposed activities inside
Tehuacana Gty limts would constitute a nui sance under Texas | aw.
We believe that its grant of sunmmary judgnent on this issue was
error.

First, Texas |law seens clear that the activities in which

Vul can seeks to engage -- those incident to the quarrying of
i mestone -- are not nuisances per se. Gty of Dallas v. Newbergqg,

116 S.W2d 476, 478-79 (Tex. App.--Dallas, 1938, no wit); Stone v.
Kendall, 268 S.W 759, 761 (Tex. App.--Wco, 1925, no wit).

Cenerally, a lawful business is not a nuisance per se; instead, “a

| awf ul business or other activity may becone a nuisance in fact
because of the locality inwhich it is carried on, or because it is
conducted in an inproper manner.” 54 Tex. JurR., Nuisances § 32

(2003); see also Storey v. Central H de & Rendering Co., 226 S.W2d
25




615, 618 (Tex. 1950). Accordingly, if the City is to avoid paynent
of just conpensation under the “nuisance exception” Wulcan’s
activities nmust constitute a nuisance in fact.

A nuisance in fact exists when an act, occupation, or
structure becones a nuisance as a result of its circunstances or
surroundi ngs. 54 Tex. JUR. 3D, Nuisances 8 5 (2003). There is sone
confusion in Texas whether the determ nation of a nuisance is a
question of fact or law “Wether a given act or condition is a
nui sance has been variously held to be a question of fact, a m xed
question of law and fact, or a question of law.” 54 TeEx. JUR 3D,

Nui sances 8 73 (2003). However, there is authority holding that,

if the conplained of activity -- here quarrying -- is not a
nui sance per se, “it is for the jury to determ ne whether a
particular thing, act, omssion, or use of property ... is a
nui sance in fact.” 1d.; see al so Donengeaux v. Kirkwod & Co., 297

S.W2d 748, 749 (Tex. App.--San Antonio, 1956, no wit) (stating
that “[t]he fact finder nust determ ne whether a particul ar thing,
act, om ssion, or use of property is a nuisance in fact”); accord

Qlf Gl Corp. v. Vestal, 231 S.W2d 523, 526 (Tex. App.--Fort

Worth, 1950), aff’d, 149 Tex. 487, 235 S. W 2d 440 (Tex. 1951). The
wei ght of authority is in agreenent. See 58 AM JuR 2D Nui sances
§ 236 (2003)(stating that “it is the function of the trier of fact
or jury to determ ne whether a nui sance exists, that is, whether a

particular act, structure, or use of property which is not a
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nui sance per se is one in fact, unless reasonable m nds cannot
differ on the issue”); 66 C J.S. Nuisances 8 143 (2003)(stating
that “it is for the jury to decide whether a particular act or
structure or use of property, which is not a nui sance per se, is a
nui sance in fact”).?®

As di scussed above, summary judgnent is proper when, view ng
the evidence in the |light nost favorable to Vulcan, no genuine
i ssue of material fact exists and the City is entitled to judgnent
as a matter of law. FeD. R CQv. P. 56(c); Gllis, 294 F.3d at 758.
In this case, we conclude that summary judgnent was i nappropriate
because a reasonable jury could differ as to whether Vulcan's
activities would constitute a nuisance under Texas |aw. Peel &
Co., 238 at 398 n. 37.

Initially, we acknow edge that there is persuasive evidence
put forth by the City describing the negative inpact quarrying has
had on the Gty of Tehuacana -- i.e., concussion, noise, dust,
vi bration, shaki ng of houses and furniture, fly rock, depletion of
groundwat er, etc. We also recognize that these activities are

occurring adjacent to public streets and near several hones.

BQur hol di ng t hat whether Vul can’s quarrying activities would
constitute a nuisance is a question of fact for the jury, does not
conflict with our discussion supra that the ultimte question of
whet her there has been a regulatory taking is a question of |aw
Mayhew, 964 S.W2d at 932-33 n.3. The existence of a nuisance is
sinply one of the factual issues that nust be nade in resol ving the
ultimate i ssue of whether a taking has occurred. 1d.
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Vul can, however, challenges nuch of this evidence. For
instance, Mulcan disputes the consideration of flyrock as
contributing to the nui sance because the flyrock incident cited by
the district court occurred while Smth Crushed Stone was operati ng
the quarry. I nstead, Wulcan contends that it has never had a
flyrock incident during its operations at the Tehuacana quarry.

Second, Vul can al so di scusses proactive neasures it has taken
to alleviate any adverse effects caused to Tehuacana resi dents as
aresult of its quarrying activities. These include inplenenting
measures to effectively control dust, notifying neighboring
| andowners of inpending blasts and only conducting drilling
operations during regular weekday business hours, presunmably when
nei ghboring residents are at work. Moreover, Vul can contends that
it operates nunerous quarries at other | ocations w thout conplaint
and, in one instance, less than 500 feet froma school. Further
Vul can contends that it has never been sued by anyone regarding its
operations at the Tehuacana quarry nor has it ever been found to be
in excess of state limts for vibration and noi se.

For these reasons, we nust conclude that sumary judgnent was
error in this case. As conmpelling as the City' s evidence of
nui sance my seem to be, the fact of a nuisance was also
contradi cted by Vulcan’s proffer. Accordingly, ajury question was
presented on whether Vulcan’s quarrying activities on Tracts 4-7
constitute a nui sance under Texas | aw.

Vi
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In sum the district court’s ultimate holding on summary
j udgnent that the Tehuacana O di nance was not a regul atory taking
of VMulcan’s property is VACATED and the case is REMANDED to the
district court for a trial on whether Vulcan’s proposed operation
of the quarry on Tracts 4-7 constitutes a nui sance under Texas | aw,
and such other issues as in the district court’s judgnent may
becone appropriate including, if necessary, a determ nation of
Vul can’ s damages. 4

VACATED and REMANDED.

W nmake clear that we are deciding this case under Texas | aw
and, because nmany of the issues discussed herein have not been
deci ded by the Texas Suprene Court, we are naking an Erie guess.
Consequently, our holding here is Ilikely to have limted
precedenti al val ue.
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