IN THE UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCU' T e S b PPeate
FILED
No. 08-30236 March 11, 2009

Charles R. Fulbruge llI
FRANKS | NVESTMENT COVPANY LLC, Clerk

Pl ai ntiff-Appellant
VS.

UNI ON PACI FI C RAI LROAD CO,
Def endant - Appel | ee

Appeal fromthe United States District Court for the
Western District of Louisiana

ON PETI TI ON FOR REHEARI NG
AND
PETI TI ON FOR REHEARI NG EN BANC

(Opinion July 3, 2008, 5 Cr., 2008, F. 3d )

(March 11, 2009)
BEFORE: JONES, Chief Judge, KING JOLLY, DAVIS, SM TH,
BARKSDALE, GARZA, BENAVI DES, STEWART, CLEMENT, PRADQG,
OVNEN, ELROD, SOUTHW CK and HAYNES, Circuit Judges.!?
BY THE COURT:
A menber of the Court in active service having requested
a poll on the petition for rehearing en banc and a majority of
the judges in active service having voted in favor of granting a
rehearing en banc,
| T IS ORDERED that this cause shall be reheard by the
court en banc with oral argunent on a date hereafter to be fixed.

The Cerk will specify a briefing schedule for the filing of

suppl enental briefs.

Judges W ener and Dennis are recused in this case and di d not
participate in this decision.



