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Plaintiff-Appellant Tam Aneen (“Anmeen” or “Appellant”), a
former enpl oyee of Defendant-Appellee Merck & Co., Inc. (“Merck”),
brought an action in Texas state court agai nst Def endant s- Appel | ees
Merck, Deborah K. Wnn, Robert F. Young, Alex N Petrovich, and
Bobby Griffin, (collectively, “Appellees”) in which she all eged ten

causes of action under Texas lawresulting fromthe term nation of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



her enpl oynent at Merck. Appellees renoved the case pursuant to 28
U S. C 88 1332 and 1441, contending that the individual defendants
had been i nproperly joined to defeat diversity jurisdiction. Aneen
filed a notion to remand, which the district court denied, also
dismssing all of Aneen’s state |aw cl ai ns agai nst the individual
def endant s. The district court later granted Merck’s summary
judgnent nmotion to dismss Aneen’s retaliation claim her sole
remai ni ng cause of action. Aneen appeals both orders. W affirm
| . Facts and Proceedi ngs

Merck, one of the world s |argest pharnaceutical conpanies,
uses sales representatives (“reps”) to sell its products to
physi ci ans and hospitals. As part of their responsibilities,
Merck’s reps conduct health education liaison (“HEL”) prograns,
whi ch usual Iy i ncl ude soci al activities for doctors or other health
care providers. Merck maintains detailed policies and regul ati ons
governing the adm nistration of its HEL prograns, including limts
on the dollar anmpunt that nmay be spent per physician. One of
Merck’s policies specifies that “[t]he failure of any enpl oyee to
adhere strictly to both the letter and spirit of these genera
principles will result in appropriate action, up to and including
di sm ssal from enpl oynent.”

Anmeen, a resident of Texas, was enpl oyed by Merck for al nost
fourteen years. At the time of her termnation, she was an

executive senior representative, the highest sales position within



the conpany. Def endant Deborah K. Wnn, Aneen’s immediate
supervi sor, was responsi ble for screening potential candi dates for
the rep positions. She set up a team to screen applicants and
asked Aneen to chair the team Aneen has all eged that, as a nenber
of the screening team she observed Wnn engage in discrimnatory
enpl oynent practices. On one occasion, for exanple, Wnn indi cated
she did not want to hire an applicant because he “spoke too bl ack”
on another, she referred to an applicant as an “old man” and
indicated that he was too old to work at Merck. These practices
ultimately led to the filing of charges by the rejected applicants
with the Equal Enploynent Qpportunity Conmm ssion (the “EEQCC),
whi ch investigated and substantiated the cl ains.

Ameen asserts that she reported discrimnatory hiring
practices to Defendant Alex N. Petrovich, Wnn s supervisor, in
August or Septenber 2000; Petrovich denies that Anmeen informed him
of these practices. |In February 2001, Petrovich awarded Aneen a
di scretionary $3,000 bonus. In April 2001, Petrovich approved
Anmeen’ s overal | rating of “exceeds expectations” in her perfornmance
review. Petrovich also granted Aneen a 2-nonth sabbatical so that
she could spend tine with her famly in the summer of 2001.

At the end of May 2001, Petrovich conducted an exit interview
wth a departing sales representative, who infornmed him that
Merck’s reps had been falsifying reports for HEL progranms. After
Petrovi ch asked Wnn to investigate, she determ ned that Aneen had
falsified HEL reports, enabling her to nmake i nappropriate paynents
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to doctors. Petrovich then conducted his own i nvestigation. Early
i n August 2001, Petrovich interviewed Aneen, and she acknow edged
that she repeatedly violated Merck policy by submtting false
expense information to obtain funds that she in turn gave to
doctors. Petrovich decided that day to term nate Ameen, stating
his reason for the dismssal as Anmeen’s falsifications of HEL
program expense reports in violation of Merck policy.

More than a year later, in Novenber 2002, Aneen filed this
action in state court against Appellees seeking danmages for
specified state | aw causes of action. The individual defendants
are, like Aneen, residents of Texas. In her conplaint, Anmeen

alleged retaliation, intentional infliction of enotional distress,

tortious interference with her at-will enploynent contract,
negligence, negligent msrepresentation, vicarious liability,
defamation, civil conspiracy, prom ssory estoppel, and false
i nprisonnment under Texas | aw. Appel l ees renoved the case to

federal court based on diversity jurisdiction, contending that the
i n-state defendants had been inproperly joined. Wen Aneen filed
a motion to remand the case to state court, the district court
deni ed her notion w thout explanation.

After Ameen’s notion to remand was denied, Merck filed a
motion for sunmmary judgnent. In granting Merck’s notion, the
district court held that, with respect to the surviving retaliation
claim Aneen had not denonstrated a causal connection between any
protected activity and her term nation. The court further held
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that, even if she had been able to neke a prinma facie case of
retaliation for her having engaged in a protected activity, Aneen
could not defeat Merck’s legitinmte nondiscrimnatory reason for
termnation, as she had failed to denonstrate that “but for”
retaliation she woul d not have been term nated. Aneen tinely filed
a notice of appeal.
1. ANALYSI S

A Subj ect Matter Jurisdiction

1. Standard of Revi ew

All questions of subject matter jurisdiction, including the
denial of a nmotion for remand to state court and a determ nation

that a party is inproperly joined, are questions of |awrevi ewed de

novo. ! W review a district court’s decision to pierce the

pl eadings and its procedure for determ ning inproper joinder only
for abuse of discretion.?

2. Renoval

Under 28 U S.C. § 1441(a), a defendant may renove fromstate
court to federal court any civil action over which the federa
courts have original jurisdiction. Wen jurisdiction is based on

diversity, however, a defendant nmay renove “only if none of the

1 Crockett v. R J. Reynolds Tobacco Co., 436 F.3d 529,
531 (5th Cr. 2006); MDonal v. Abbott Labs., 408 F.3d 177, 182
(5th Cir. 2005).

2 Quillory v. PPG Indus., Inc., 434 F.3d 303, 309 (5th
Cr. 2005).




parties in interest properly joined and served as defendants is a
citizen of the State in which such action is brought.”® Even
t hough Aneen and the individual defendants are citizens of Texas,
where this action was brought, Appellees contend that renoval was
nevert hel ess proper because, they insist, the individual defendants
were inproperly joined.

To denonstrate inproper joinder of resident defendants, a
di ver se def endant nust denonstrate either: “(1) actual fraud in the
pl eadi ng of jurisdictional facts, or (2) inability of the plaintiff
to establish a cause of action against the non-diverse party in
state court.”* As Appellees rely only on Crockett’s second prong
in this case, we nust determne whether “there is no reasonable
basis for the district court to predict that the plaintiff m ght be
able to recover against an in-state defendant.”®

The burden of proof is on the Appellees as the renoving
parties.® In deciding whether a party was properly joined, the
court nust resolve all contested factual issues and anbiguities in

state law in the non-renoving party’'s favor.” As “the effect of

3 28 U.S.C. § 1441(b).

4 Crockett, 436 F.3d at 532 (quoting Travis v. lrby, 326
F.3d 644, 646-47 (5th Cr. 2003)).

5 Smal lwood v. I1l. Cent. R R Co., 385 F.3d 568, 573
(5th Gr. 2004) (en banc), cert. denied, 566 U S. 992 (2005).

6 Quillory, 434 F.3d at 308.
! | d.



renmoval is to deprive the state court of an action properly before
it, renoval raises significant federalismconcerns . . . .”"8 The
renoval statute is therefore to be strictly construed, and any
doubt as to the propriety of renoval should be resolved in favor of
remand. °

3. Propriety of Renova

Anmeen chal l enges the renoval from the state court on three
princi pal grounds: (1) The notice of renoval was not tinely fil ed,
(2) the district court abused its discretion when it pierced the
pl eadings, and (3) the district court erred in determ ning that
Anmeen had no basis for recovery against the individual defendants.
Each of these chall enges fails.

a. Ti mel i ness of Renoval

Appel l ees did tinely renove the conplaint. Under 28 U S.C. 8§
1446(b),

[i]f the case stated by the initial pleading is not

renovabl e, a notice of renoval may be filed withinthirty

days after receipt by the defendant, through service or

ot herwi se, of a copy of an anended pleading, notion,

order or other paper from which it may first be

ascertained that the case is one which is or has becone
renovable . . . .10

Al t hough Appellees did not renove within 30 days followi ng the

8 Carpenter v. Wchita Falls Indep. Sch. Dist., 44 F. 3d
362, 365-66 (5th Cr. 1995) (citations omtted).

o Acuna v. Brown & Root Inc., 200 F.3d 335, 339 (5th Gr.
2000); Carpenter, 44 F.3d at 366.

10 28 U. S.C. 8§ 1446(b) (enmphasis added).
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filing of Aneen’s conplaint, they did renbve within 30 days
foll owi ng Aneen’s deposition.! A deposition may “constitute[] a
new paper or event that changed the facts regarding the
renovabl eness of the case.”'? Appellees’ contention that Aneen had
no basis for recovery agai nst the individual defendants relies on
facts first revealed in her deposition testinony. Accor di ngly,
renmoval was tinely, as Appellees renoved within 30 days of becom ng
aware that the case m ght be renovabl e.
b. Pi erci ng the Pl eadi ngs

Ameen chal | enges the procedure used to decide the notion for

remand, contending that the district court inproperly conducted a

sunmary inquiry into the evidence.® Aneen relies on Snallwood v.

IIlinois Central Railroad Co.’'s instruction that, for purposes of
renoval , use of discovery should be limted. ¥ It is true that,

“l[o]rdinarily, if a plaintiff can survive a Rule 12(b)(6)

1 Ameen was deposed on August 7, 2003. Appellees renoved
on Septenber 8, 20083.

12 S.WS. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494
(5th Gir. 1996).

13 “['Al sunmary inquiry is appropriate only to identify
the presence of discrete and undi sputed facts that woul d precl ude
plaintiff’s recovery against the in-state defendant.” Snal |l wood,

385 F.3d at 573-74. Although the district court did not
articulate a basis for the denial of a notion to remand, she
evidently did consider the exhibits.

14 |d. at 574 (discovery should be “on a tight judicial
tether”).



chal l enge, there is no i nproper joinder.”'™ Neverthel ess, there are

cases in which a sunmary inquiry is appropriate. In Quillory v.

PPG I ndustries, Inc., for exanple, we upheld the district court’s

pi erci ng of the pl eadi ngs when the parties had conducted ten nont hs
of post-renoval discovery.

Here, Aneen’s deposition testinony provided the foundation for
the renoval, as her deposition was the “new paper or event that
changed the facts regarding the renovabl eness of the case.”! As
such, the district court woul d have been unabl e to appreciate fully
the basis for its possible jurisdiction wthout exam ning the
deposition. Smallwood does not require a different result. It and
its progeny have explicitly allowed Ilimted discovery in

determning inproper joinder, particularly when, as here, the

15 ld. at 573. As we cautioned in Snmall wood,

Attenpting to proceed beyond this sunmary process
carries a heavy risk of noving the court beyond
jurisdiction and into a resolution of the nerits, as

di stingui shed froman analysis of the court's diversity
jurisdiction by a sinple and qui ck exposure of the
chances of the claimagainst the in-state defendant
alleged to be inproperly joined. Indeed, the inability
to make the requisite decision in a sunmary nmanner
itself points to an inability of the renoving party to
carry its burden

|d. at 574.
16 434 F.3d at 311
17 S.WS. Erectors, Inc., 72 F.3d at 494.
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di scovery forns the basis for the renpval.'® Accordingly, the
district court’s decision to consider the deposition was not an
abuse of discretion. | ndeed, denial of remand in this case is
consistent with our holding in Smallwod. ! There, we held en banc
that “[w hen the only proffered justification for inproper joinder
is that there is no reasonable basis for predicting recovery
against the in-state defendant, and that showng is equally
dispositive of all defendants rather than to the in-state
def endants al one, the requisite showing has not been nade.”?° W
expl ai ned that when a showi ng “conpels a holding that there is no
reasonable basis for predicting that state law would allow the
plaintiff to recover against the in-state defendant necessarily
conpel s the sane result for the nonresident defendant, there is no
i nproper joinder; there is only a lawsuit lacking nmerit.”?2

In the instant case, the district court indicated in its
decision granting summary judgnent that it had considered the

nmovi ng papers on the notion for remand, and that it “now determ nes

18 Quillory, 434 F.3d at 311 (Smallwood “sharply linmts,
but does not elimnate, discovery.”); Snallwod, 385 F.3d at 574.

19 Al t hough the parties did not fully brief this issue, we
must consider it as it goes to whether the federal courts have
subject matter jurisdiction over this case. See MDonal, 408
F.3d at 182-83 (if court |acks subject matter jurisdiction, case
must be remanded to state court).

20 Snal | wood, 385 F.3d at 575.
21 ld. at 574.
10



that Defendant Merck is also entitled to judgnent as a matter of
law on all of Plaintiffs’ clains.” This case is neverthel ess
di stingui shable from Snallwod, as the retaliation claim against
Merck survived the notion for remand. Al t hough Aneen sued the
i ndi vi dual defendants for retaliation in violation of the Texas
Comm ssion on Human Rights Act, she concedes that she has no such
cause of action against them Several post-Snallwod cases have
instructed that “if a district court concludes that the common

defense proffered woul d not di spose ‘of every claimagainst every

defendant, [the district court] should continue to deny remand and
proceed with the proper disposition of the case.’”?? Thus,
Smal | wood’ s “common defense” rule does not apply here because
Ameen’s retaliation claim against Mrck was denied on grounds
i ndependent of those for dismssing her causes of action against
all other Appellees.?
C. Basis for Recovery on State Law { ai ns

Anmeen chal | enges the district court’s concl usion that she had
no basis for recovery agai nst the individual defendants under state
| aw. Aneen alleged eight Texas | aw causes of action against the
i ndi vi dual defendants: (1) defamation; (2) civil conspiracy; (3)

tortious interference; (4) intentional infliction of enotional

22 McDonal , 408 F.3d at 184 (quoting Rainwater v. Lamar
Life Ins. Co., 391 F.3d 636, 638-39 (5th Cir. 2004) (per

curiam).
23 See Rai nwater, 391 F.3d at 638.
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di stress; (5) negligence; (6) negligent msrepresentation/
prom ssory estoppel ; (7) false inprisonnent; and (8) retaliation.?
(i) Defamation

To state a claimfor defamati on of a non-public figure under
Texas law, a plaintiff nust denonstrate that the defendant
published a defamatory statenent about him while acting wth
negligence regarding the truth of the statenent.? To recover on
such a claim the plaintiff nust identify the alleged defamatory
statenment and the speaker.?® Texas defamation clains are subject
to a one-year statute of limtations,? which period begins to run
when a plaintiff discovers, or should have discovered, that the
def amatory statenent was nade. %8

Ameen points to nunerous all egedly defamatory st atenents nmade
by the individual defendants and known to Aneen in or around August
2001. Aneen did not file her conplaint until Novenber 2002, nore

than a year after she discovered these statenents had been nade.

24 Anmeen concedes that she has no cause of action agai nst
the individual defendants on her retaliation claim

25 WEAA-TV, Inc. v. MlLenore, 978 S.W2d 568, 571 (Tex.
1998) .

26 See Abbott v. Pollock, 946 S.W2d 513, 520 (Tex.
App. —Austin 1997, pet. denied) (holding that appellants failed
to raise material issue of fact when they relied on their belief
t hat appell ee or his enployees had spoken di sparagi ngly about
them

27 Texas G V. Prac. & REM CooeE § 16. 002.

28 Newsom v. Brod, 89 S.W3d 732, 736 (Tex. App.—Houston
[1st Dist.] 2002, no pet.).
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Her claimis therefore tinme-barred to the extent that it is based
on the August 2001 statenents.

Ameen nevertheless relies on a conversation she had during an
appoi ntnent with her personal physician early in 2002, when he told
her that Merck representatives had made disparaging statenents
about her. Anreen asserts that her defamation claim survives,
because she filed suit within one year follow ng her discovery of
t hese statenents. The 2002 conversation with her doctor, however,
does not save Aneen’'s defamation claim First, the statenent by
the doctor is inadm ssible as hearsay.?® Second, even if it were
adm ssi ble, the doctor did not identify the speaker or the specific
nature of what was said, so his conments are too vague to support
Aneen’ s defamation clai m?3°

Ameen further relies on a self-publication theory of
def amat i on based on t he di scl osures she nade to potential enployers
about statenents nmade by Merck enpl oyees. Assum ng arguendo that
Texas | aw recogni zes such a theory, the statenents made by Aneen to
potential enployers cannot be considered defamatory. Ameen
reported to each of these potential enployers that, although Merck

ascribed her termnation to her violation of conpany policy, she

29 See Patton v. United Parcel Serv., lnc., 910 F. Supp.
1250, 1274 (S.D. Tex. 1995) (citing Wells v. Shop R te Foods,
Inc., 474 F.2d 838, 839 (5th Cr. 1973)).

30 See Abbott, 946 S.W2d at 520 (granting sunmary
judgnment when plaintiff failed to specify facts of alleged
def amati on).
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believed that the true reason for her termnation was retaliation
for her reporting enploynent discrimnation. To nmake out a
defamation claim based on self-publication, however, a plaintiff
must believe the statenent was in fact true at the tinme she
disclosed it.3 As the gist of her revelations to her potential new
enpl oyers was that she believed the all egedly defanmatory statenents
were fal se, Aneen cannot nake out a defamation claim against the
i ndi vi dual defendants based on a theory of self-publication.
(ii) Gvil Conspiracy

Cvil conspiracy occurs when (1) two or nore persons (2) with
an objective to be acconplished (3) have a neeting of the m nds on
t he obj ective of the conspiracy or course of action and (4) comm t
one or nore unlawful, overt acts (5) that proximately results in
danmages. 32 To state a claimof civil conspiracy agai nst an enpl oyee
or agent of a principal, the enployee or agent nust have been
acting outside the scope of his enploynent or agency. *

Appel | ees have net their burden of denonstrating that Aneen
cannot nmake out her claimof civil conspiracy. First, her theory

that the i ndividual defendants conspired to m sl ead Merck about the

81 Martineau v. ARCO Chem Co., 203 F.3d 904, 914 (5th
Cir. 2000) (discussing Texas |aw).

32 Massey v. Arnto Steel Co., 652 S.W2d 932, 934 (Tex.
1983) .

33 Vosko v. Chase Manhattan Bank, N A., 909 S.W2d 95, 100
n.7 (Tex. App.—Houston [14th District] 1995, pet. denied) (“Nor
can a parent and subsidiary corporation, or their enployees or
agents acting within the scope of their enploynent, conspire.”).
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facts relevant to her termnation is belied by her adm ssions that
she violated Merck policy. Second, to the extent that this claim
rests on the apparently ranpant violations of HEL policy by Merck
enpl oyees, ** this di d not proxi mately cause Aneen’ s danmages. Third,

Ameen has not alleged any facts suggesting that the individua

def endant s acted outsi de the scope of their enpl oynent in reporting
the facts of Ameen’s m sconduct to Merck.

(iii1) Tortious Interference with Aneen’'s At-WII
Enpl oynent Contract

To state atortious interference claim a plaintiff nust prove
(1) the existence of a business relationship subject to
interference, (2) the occurrence of a willful and intentional act
of interference, (3) that was the proximate cause of the
plaintiff’s injury, and (4) actual damages or |oss occurred.® A
busi ness’s agent can be held liable for interference with an
enpl oynent contract when he acts willfully and intentionally to
serve his own personal interest at the conpany’'s expense.?36
Nevert hel ess,

[ b] ecause a corporate officer's acts on the corporation's
behal f usually are deened corporate acts, a plaintiff

34 Despite the existence of the HEL policy, several sales
representatives testified that Merck policies were routinely
broken, as Merck representatives conpeted with other
phar maceuti cal conpanies to attract physicians as custoners.

35 H1ll v. Heritage Res., Inc., 964 S.W2d 89, 109 (Tex.
App. —El Paso 1997, pet. denied).

36 Powel | Indus., Inc. v. Allen, 985 S.W2d 455, 457 (Tex.
1998) .
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must show that the agent acted solely in his own

interests. . . . Acorporate officer's m xed notives-to
benefit both hinself and t he corporation-are insufficient
to establish liability. . . . [I]f a corporation does

not conplain about its agent's actions, then the agent

cannot be held to have acted contrary to the

corporation's interests.?
Mer ck does not object to the conduct of the individual defendants.
As the individual defendants’ actions cannot therefore be
considered contrary to Merck’s interest, Aneen’'s tortious
interference claimlikew se fails.

(iv) Intentional Infliction of Enotional Distress

“To recover for intentional infliction of enotional distress,
a plaintiff nust prove that (1) the defendant acted intentionally
or recklessly; (2) the defendant's conduct was extrene and
outrageous; (3) the defendant's actions caused the plaintiff
enotional distress; and (4) the enotional distress suffered by the
plaintiff was severe.”®® The courts of Texas have adopted the
Rest at ement (Second) of Torts’ definition of extrenme and outrageous
conduct as “conduct that is ‘so outrageous in character, and so
extrene in degree, as to go beyond all possi bl e bounds of decency,

and to be regarded as atrocious, and utterly intolerable in a

civilized community.’”3 The alleged “extrene and outrageous”

87 | d. (enphasis added and citations omtted).

38 Randal | 's Food Mkts., Inc. v. Johnson, 891 S.W2d 640,
644 (Tex. 1995).

39 |d. (quoting Twynan v. Twyman, 855 S.W2d 619, 621
(Tex. 1993)).
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conduct proffered by Aneen is her treatnent by the individua
defendants during the investigation process and their role in
“persuad[ing] Merck to fire Plaintiff under fal se pretenses.”

To the extent that this claimis based on Areen’s all egedly
retaliatory termnation, it fails. The Texas Suprene Court has
instructed that intentional infliction of enotional distress is a
“Judicially created [cause of action] for the limted purpose of
allowing recovery in those rare instances in which a defendant
intentionally inflicts severe enotional distress in a manner so
unusual that the victim has no other recognized theory of
redress.”% The conduct Aneen relies on —the al |l egedl y pret extual
expl anations for her termnation in retaliation for her conplaints
of discrimnation —is the sane as the conduct underlying her
retaliation claim As Aneen had the ability to bring aretaliation
claim for this conduct, her intentional infliction of enotiona
di stress claimbased on the sane action cannot stand.*

Ameen also inmpugns the treatnent she received during the
interview by Petrovich as inflicting distress. She clains that
Petrovi ch and Young persisted in questioning her in a hotel room

about her violations of conpany policy until she broke into

40 Hof f mann- LaRoche I nc. v. Zeltwanger, 144 S. W 3d 438,
447 (Tex. 2004).

a1 Id. at 448 (“If the gravanen of a plaintiff's conpl aint
is the type of wong that the statutory renmedy was neant to
cover, a plaintiff cannot maintain an intentional infliction
clai mregardl ess of whether he or she succeeds on, or even nakes,
a statutory claim?”).

17



“hysterical tears.” She says that they then put her in another
roomand told her not to | eave, forbidding her fromusing the phone
or talking to anyone; that she remained in the room for
approximately thirty to forty mnutes; and that although the door
to the room remained open at all tinmes, a guard was stationed
t here.

To the extent that Ameen’s claim relies on the individua
defendants’ investigation of the conplaint, including their
instruction that she not |eave the room or use the telephone,
Appel | ees have denonstrated that there is no reasonable basis to
predict Anmeen’s claim mght succeed, as such conduct falls far
short of that considered “extrene or outrageous” under Texas Law.

Randall's Food Markets, Inc. v. Johnsonis instructive. There, the

plaintiff brought a claimof intentional infliction of enotional
di stress agai nst her forner enpl oyer and supervi sors based on their
conduct during an investigation of her theft of an item fromthe
store where she worked. She all eged that her supervisors’ tone and
manner of inquiry was “severe and curt,” which resulted in her
crying, and that she believed that she was unable to | eave because
her supervisor instructed her to stay put.?* The Texas Suprene
Court found that she had failed to denonstrate intentional
infliction of enotional distress. 1In so holding, the court noted,

“[e]npl oyers act wthin their legal rights in investigating

42 Randal | 's Food Mkts., Inc., 891 S.W2d at 644.
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reasonabl y credi bl e al | egati ons of di shonesty of their enpl oyees.”*

The Randall’s court found that the supervisors’ conduct was “not
‘beyond all possible bounds of decency,’ ‘atrocious,’” and ‘utterly
intolerable in a civilized comunity’; rather, it [was] a

manageri al function that is necessary to the ordi nary operation of
a busi ness organi zation.”*
Al t hough there are discrete factual differences between the

treatnent received by the plaintiff in Randall’s Food Markets and

that received by Aneen,* the cases are remarkably simlar. As in

Randal | s Food Markets, the supervisors’ conduct here is not

“beyond al |l possible bounds of decency.”
(v) Negligence
To establish actionable negligence, a plaintiff nust show
that: (1) the defendant owed him a duty; (2) that duty was
breached; and (3) he suffered damages as a proxi mate result of the
breach. ¢ | ndividual enpl oyees and managers nmay be hel d personally
liable for on-the-job negligence only if the alleged duty is one

that is owed to the enployee distinct from that owed by the

43 | d.

44 Id. (citing Wirrnick Co. v. Casas, 856 S.W2d 732, 735
(Tex. 1993)).

45 In Randall’s Food Markets, no guard stood outside of
the room but the plaintiff remained in the roomfor several
hours. 1d. at 644-45.

46 Van Horn v. Chanbers, 970 S.W2d 542, 544 (Tex. 1998).
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enpl oyer . 4’ Ameen conceded that the only duty the individual
def endants owed to her arose fromtheir enploynent at Merck. She
cites no duty separate and apart from the duty they owed as
enpl oyees of Merck. Her negligence claimagainst the individua
defendants therefore fails.
(vi) Negligent Msrepresentation and Prom ssory Estoppel

The el enments of a negligent m srepresentation claimare:

(1) the representation is nmade by a defendant in the

course of his business, or in a transaction in which he

has a pecuniary interest; (2) the defendant supplies

"false information” for the guidance of others in their

busi ness; (3) the defendant did not exercise reasonable

care or conpetence in obtaining or conmunicating the

information; and (4) the plaintiff suffers pecuniary | oss

by justifiably relying on the representation.
The elenents of promssory estoppel are (1) a promse, (2)
foreseeability by prom ssor of reliance on that prom se, and (3)
substantial detrinmental reliance by the prom see.

The al l eged prom se/false information pointed to by Aneen is
that Wnn allegedly promsed her that if she refrained from

di scl osing that she had violated Merck policy, Wnn would protect

her job. Negligent m srepresentation clains, however, cannot rest

ar Leitch v. Hornsby, 935 S.W2d 114, 117 (Tex. 1996).

48 Federal Land Bank Ass’'n v. Sl oane, 825 S. W 2d 439, 442
(Tex. 1991).

49 Pegram v. Honeywell, Inc., 361 F.3d 272, 288 (5th Cr
2004) (applying Texas | aw).
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on future events.®® Simlarly, with respect to pronissory estoppel
cl ai ns, vague oral assurances of future job security, such as that
all eged here, are insufficient to nodify an enployee’'s at-wll
enpl oynent status.® Further, Aneen’s reliance on such a statenent
——one that directly contradicted Merck’s witten policies —that
she would not be termnated if she did not disclose the violations

of the HEL policy is sinply not reasonabl e. ®2

(vii) False Inprisonnment
“The essential elenents of false inprisonnent are: (1) willful
detention; (2) wthout consent; and (3) without authority of |aw.
A detention nay be acconplished by violence, by threats, or by any
ot her neans that restrains a person fromnoving fromone place to
anot her. "% Wen a plaintiff alleges that the detention was
acconplished by a threat, “the plaintiff nust denonstrate that the

threat was such as would inspire in the threatened person a just

50 Allied Vista, Inc. V. Holt, 987 S.W2d 138, 141 (Tex.
App. —Houst on [ 14'" Dist.] 1999, pet. denied).

51 See Glmartin v. KVTV-Channel 13, 985 S.W2d 553, 559
(Tex. App.—San Antonio 1998, no wit). Ameen concedes that she
was an at-will enpl oyee.

52 Cf. DRC Parts & Accessories, L.L.Cv. VMMtori,
S.P. A, 112 S.W3d 854, 858 (Tex. App.—Houston [14'" Dist.]
2003, pet. denied) (relying on oral promse that directly
contradicts witten contract cannot be justifiable).

53 Randal | 's Food Mkts., Inc., 891 S.W2d at 644-45
(internal citations omtted).
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fear of injury to her person, reputation, or property.”>

Anmeen’s false inprisonnment claim stens from the nmanner in
which she was interviewed about the violations of HEL policy.
Petrovich and Giffin all egedly questioned her about violations of
conpany policy for about 45 mnutes, in a hotel room during which
she cried “pretty hysterically.” After the initial interview,
Amreen was noved to another hotel room where she was instructed
that she should not | eave, use her cell phone, or talk to anyone.
She was under the watch of a security guard, whom she believed
woul d prevent her from |l eaving even though the door to the hotel
roomwas open. She remained in this roomfor approxi mtely 30-45
m nutes before she was formal ly di scharged.

Despite these facts, Anmeen acknow edged that she did not feel
t hreatened, and that no one told her she would be restrained to
prevent her leaving. And, she was conpensated for the tinme she
spent in the hotel room Al t hough there was a security guard
standing outside of the room the door renained open the entire
time that Areen was in the room She was not |ocked in the room
and at no tine did she attenpt to exit. | ndeed, Aneen admtted
that the thought of leaving “didn’t even cross [her] mnd.” She
wanted to | eave, but she had been asked to stay and she knew t hat
her future at the conpany was bei ng determ ned.

In Safeway Stores, Inc. v. Anburn, an internediate Texas

>4 |d. at 645.
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appellate court was presented with simlar facts. In dismssing
the case, the court noted that

[W hil e enpl oyers shoul d be adnoni shed that their dealing
w t h enpl oyees shoul d al ways be reasonabl e and hunmane, we
cannot adopt a rule which would constantly place an
enpl oyee in jeopardy of a charge of false inprisonnent.
The interview with Anburn had a direct bearing upon his
duties as an enpl oyee. He was conpensated during the
time that he was in the area. Under the circunstances,
it cannot be said that his requested presence for
pur poses of interrogation constituted fal se inprisonnent
unl ess he was unlawful |y detai ned. We accept at face
val ue Anburn's testinony that he was scared. It is not
unli kely that any person being confronted with questions
concerning his personal integrity would relish such an
i nterview This, however, is not the sane as false
i mprisonnent . °°

In the framework established by the Texas courts’ rejections of

simlar clains in Anburn and Randal | s Food Markets, °® Aneen’ s f al se

i npri sonnment claim cannot succeed against the individual
def endant s.

Def endant s- Appel | ees net their burden of denonstrating that
Ameen has no basis for recovery against the individual defendants
under any of the state |aw causes of action that she advanced.

Thus, the district court did not err in denying her notion to

r emand.
B. Summary Judgnent
1. St andard of Revi ew

55 Saf eway Stores, Inc. v. Anburn, 388 S.W2d 443, 446
(Tex. Cv. App. 1965)

56 891 S. W 2d 640.
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W review the district court’s decision to grant summary
j udgment de novo.® A notion for summary judgnent shoul d be granted
only when there is no genuine issue of nmaterial fact.%® I n
determ ning whether there is a genuine issue of material fact, the
reviewi ng court views all facts and draw all inferences therefrom
in favor of the non-noving party.®®

2. Ret al i ation

To establish retaliation under the Texas Conm ssion on Human
Rights Act (“TCHRA’), the enployee nust denonstrate that (1) he
engaged in protected activity, (2) the enployer took an adverse
enpl oynent action, and (3) there is a causal |ink between the
protected activity and the adverse enploynment action.® |f the

enpl oyee neets his prinma facie burden, “the burden then shifts to

the [enployer] to denonstrate a legitimte nondiscrimnatory
pur pose for the enpl oynent action.”® |[|f the enployer does so, the

burden shifts back to the enployee to denonstrate that the stated

57 Anerican Int’l Specialty Lines Ins. Co. v. Canal |ndem
Co., 352 F.3d 254, 260 (5th Gr. 2003).

58 Weeks Marine, Inc. v. Fireman's Fund Ins. Co., 340 F.3d
233, 235 (5th Gir. 2003).

%9 | d.

60 Gee v. Principi, 289 F.3d 342, 345 (5th Cr. 2002)
(Title VIl action). As the TCHRA was designed to align Texas
state law with federal |law, courts |look to federal |aw
interpreting Title VIl when anal yzing TCHRA clains. Quantum
Chem Corp. v. Toennies, 47 S.W3d 473, 476 (Tex. 2001).

61 Pi neda v. United Parcel Serv., Inc., 360 F.3d 483, 487
(5th Gr. 2004) (quoting CGee, 289 F.3d at 345).
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reason is a pretext for retaliation.® To denonstrate pretext, the
enpl oyee nust show that the adverse enpl oynent action would not
have occurred “but for” his protected conduct. ®

a. Prima Faci e Case

Ameen has satisfied the first two el enments of her prima facie

case: She engaged in protected activity, and she was term nated.
She fails to satisfy the third el enent, however, as she presented
no probative evidence of a causal connection between her
termnation and her protected activity. Assum ng arguendo t hat
t he deci si on-nmaker, Petrovich, was even aware that sonme activity
Aneen engaged in was “protected,”® we neverthel ess concl ude that
she has failed to denonstrate that such activity was the reason for
her termnation. The timng of Ameen’s term nation, el even nonths
after she allegedly conplained to Petrovich, casts significant

doubt on the claimthat her termination was inretaliation for that

62 | d.

63 |d. at 488-89 (holding that “but for” standard applied
to retaliation case brought under Texas |aw).

64 Al t hough Aneen contends in her brief that she testified
at her deposition that she reported Wnn’s discrimnatory conduct
to Petrovich, the portions of her deposition cited to in her
brief contain no such testinony. Rather, it appears that Anmeen’s
conplaint of discrimnation to Petrovich was limted to a
conpl ai nt about the “Spares” program a Merck programt hat
required its enployees to travel. It is far fromclear that her
conpl aint about this programrises to the |level of protected
activity.
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conplaint.® Additionally, Aneen received favorable treatnent from
both Petrovich and Wnn in the nonths following her putative
protected activity: She received positive reviews and
di scretionary bonuses in the year follow ng her |odging of those
conpl ai nts, and she was even granted a two-nonth sabbatical so that
she could spend the sumer wth her children. This sort of
treatnent is “utterly inconsistent wth an inference of
retaliation.”®

Anmeen also tries to rely on the so-called “cat’s paw' theory
to establish a causal |ink, asserting that Wnn unduly influenced
Petrovich’s decision. “[T]he discrimnatory aninus of a manager
can be inputed to the ultimte decisionnmaker if the decisionmaker
‘acted as a rubber stanp, or the “cat's paw,” for the subordinate
enpl oyee's prejudice.’”® “To invoke the cat’s paw anal ysis, [the
enpl oyee] nust submt evidence sufficient to establish two
conditions: (1) that a co-worker exhibited [retaliatory] aninus,

and (2) that the sane co-worker ‘possessed |everage, or exerted

65 See Grizzle v. Travelers Health Network, Inc., 14 F. 3d
261, 268 (5th Cr. 1994) (10-nonth lapse in tine suggested that
retaliatory notive was unlikely).

66 Brady v. Houston Indep. Sch. Dist., 113 F.3d 1419, 1424
(5th Gir. 1997).

67 Laxton v. Gap Inc., 333 F.3d 572, 584 (5th Cr. 2003)
(quoting Russell v. MKinney Hosp. Venture, 235 F.3d 219, 227
(5th CGr. 2000)).
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i nfluence, over the titular decisionnmaker.’ "%

Even assum ng arquendo that Wnn influenced Petrovich's
decision to term nate Aneen, her claimstill fails, as “the causal
i nk between the protected conduct and term nation is broken where
the [decision-nmaker] . . . conducts an ‘independent investigation
in the course of reaching his or her decision.”® After Wnn's
initial investigation, Petrovich asked Human Resources personnel to
investigate the matter further. |In addition, he conducted his own
i nvesti gati on. As part of this 1independent investigation,
Petrovich interviewed Aneen, and she acknow edged that she had

violated Merck policy on nultiple occasions. In WAllace V.

Met hodi st Hospital System ™ we rejected a Cat’'s Paw theory of

causati on under simlar circunstances. Discussing Wall ace, we have
previ ously expl ained that “[t]he final decisionmakers in Wall ace
did not rely on the Wallace [discrimnatory supervisor’s]
factfinding to termnate the plaintiff because the plaintiff in
that case freely admtted to the final decisionmakers that she
conmitted the violation for which they fired her.”? Simlarly,
even if we were to assune that Wnn recommended Aneen’s

term nation, Petrovich cannot be said to have acted on that

68 Roberson v. Alltel Info. Servs., 373 F.3d 647, 653 (5th
Cir. 2004) (quoting Russell, 235 F.3d at 227).

69 Mato v. Bal dauf, 267 F.3d 444, 450 (5th Cr. 2001).

70 271 F.3d 212, 218 (5th Gir. 2001)
& Laxton, 333 F.3d at 584.
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recommendati on, given Aneen’ s direct adm ssion of her m sconduct to
Pet rovi ch
b. Pr et ext

Anmeen’s retaliation claimis further doonmed by her inability
to denonstrate that Merck’s non-discrimnatory reason for her
firing is pretextual. Merck asserted that the legitimte
nondi scrim natory reason for Aneen’s term nati on was her adm ssion
that she repeatedly violated Merck’s HEL policies. W have
consistently held that inretaliation cases where the def endant has
proffered a nondiscrimnatory purpose for the adverse enpl oynent
action the plaintiff has the burden of proving that “but for” the
di scri m natory purpose he woul d not have been term nated.”’? Aneen
was therefore required to denonstrate that “but for” the alleged
retaliatory purpose, she would not have been term nated. This she
has failed to do. Ameen admitted violating Merck’s policy by
m sdirecting to doctors thousands of doll ars she obtained by filing
fraudul ent reports. Anmeen was aware of Merck’s stated policy that
the failure of any enpl oyee to adhere strictly to both the letter
and spirit of these general principles would result in appropriate
action, up to and including dismssal from enploynent. Based on
her conceded conduct, Aneen cannot satisfy her burden of
denonstrating that Merck’s legitimate nondi scrimnatory reason is

pr et ext ual .

2 Pi neda, 360 F.3d at 487 (analyzing retaliation claim
br ought under the TCHRA).
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I11. CONCLUSI ON
The orders of the district court denying Aneen’s notion to

remand and di sm ssing her action are

AFFI RVED.
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