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Treating the Petition for Rehearing En Banc as a Petition for
Panel Rehearing, the Petition for Panel Rehearing is DEN ED. The
court having been polled at the request of one of the nenbers of
the court and a majority of the judges who are in regular active
service and who are not disqualified not having voted in favor
(FED. R App. P. and 5TH CIR. R 35), the Petition for Rehearing En

Banc i s DEN ED



DENNIS, Circuit Judge, wth whom KING Circuit Judge, |oins,
di ssenting fromdenial of the notion for rehearing en banc.

| respectfully dissent fromthe majority’s refusal to grant
rehearing en banc. The Suprene Court remanded this case to the

panel for reconsideration in the light of Tennard v. Dretke, 542

US 274 (2004), which determined that the Fifth Crcuit’s
“constitutional relevance rule,” which included the “nexus” and
“uni quely severe” tests, had no basis in the Suprene Court’s
deci si ons and suggested that those rules were, in fact, in conflict
wth federal law clearly established by the Suprenme Court’s

decisions in Penry v. Lynaugh, 492 U S. 302 (1989)(Penry 1), Boyde

V. California, 494 U. S. 370 (1990), and McKoy v. North Carolina,

494 U.S. 433 (1990).
The panel, after reconsidering this case in |ight of Tennard

and Smith v. Texas,” 543 U S. 37 (2004), applied the clearly

established federal relevance standard recognized in MKoy to
determ ne that Col e s organi c neurol ogi cal defect, |ack of inpulse
control and destructive fam |y background were relevant mtigating
evidence, but incorrectly interpreted and applied the Suprene

Court’s decisions in Johnson v. Texas, 509 US. 350 (1993) and

Gahamv. Collins, 506 U.S. 461 (1993) as holding that the clearly

established federal capital sentencing principles (requiring a
State to enpower and allowits capital sentencer to fully consider

a defendant’s relevant mtigating evidence in individualized

Deci ded by the Suprene Court subsequent to its remand of
Col e.




assessnent of his culpability and to give that evidence full effect
in selecting his sentence) articulated in Penry | apply only to
mtigation evidence, such as nental retardation, that has, for the
def endant’ s case, a “doubl e-edged” harnful (i.e., only an
aggravating, and no mtigating) effect upon the jury’'s answer to
whet her the defendant will be a danger to society in the future.
Then, w thout bothering to determ ne whether the pertinent state
court’s decision was contrary to or an unreasonabl e application of
clearly established federal |aw under AEDPA, the panel exam ned
Cole’s mtigation evidence in detail, determned that none of it
had a doubl e-edged effect, and thus concluded that there had been

no constitutional violation under Penry |.

In doing so, | believe that the panel used another Fifth
Circuit gloss upon a Suprene Court decision, i.e., the doubl e edged
evidence limtation of Penry I, that has no basis in the Suprene

Court decisions, to avoid confronting the real issue, viz., whether
the Texas special issue instruction prevented the sentencing jury
frombeing able to fully consider and give full effect to Cole's
relevant mtigating evidence. When that issue is addressed by
applying the federal lawclearly established by the Suprenme Court’s
deci sions, shorn of unauthorized Fifth Grcuit gloss, as required
by AEDPA, | believe that we will be forced to conclude that the
decision by the state court on Novenber 24, 1999 to deny Cole
habeas relief was either contrary to or an unreasonabl e application
of clearly established federal |aw as determ ned by the Suprene
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Court’s decisions. | cannot be absolutely certain of this result,
because neither the panel nor | have yet exam ned that state court
decision and its underpinnings. On its face, however, the panel
deci sion appears to be incorrect and the situation we are in
clearly calls for an en banc reconsideration of this case.

The majority’s decision to deny en banc reconsi derati on of the
panel decision is extrenely unfortunate. The panel’s decision
erroneously denigrates the pertinent clearly established Suprene

Court jurisprudence of Penry 1, MKoy and Boyde specifically

hi ghl i ght ed in Tennard and Smth and per pet uat es t he

m sinterpretati on of Johnson v. Texas and Grahamyv. Collins as our

circuit precedent. Qur other panels, as well as the federal
district and state courts, are certain to follow the Col e pane

once nore into a breach that | eads to al nost certain Suprene Court
reversals and remands. The resulting waste of judicial resources
wll be exacerbated this tinme, however, by our indifference in
allowwng the Cole panel’s false signals to msdirect the
adj udi cati on and revi ew of many ot her state and federal Texas death
penalty cases. The responsible, efficient and just course in the
present circunstances woul d have been, instead, for us to resolve
pronmptly en banc the inportant issues raised by the Cole pane

decision and allow tine for possible correction by the Suprene
Court before permtting our nunerous other death penalty panels to
generate nore decisions wthout either en banc or renewed Suprene

Court gui dance.



The reasons that an en banc rehearing is urgently needed in
this case are substantially simlar to the reasons | assigned in

concurring in the judgnent only in Nelson v. Dretke — F.3d — No.

02- 11096, 2006 WL 477143 at *5 (5th Cr. 2006). In that opinion,
| concluded that the clearly established federal | aw under AEDPA on
Cct ober 10, 2001, the date of the Texas Court of Crim nal Appeals’
deni al of state habeas relief to Nelson on the nerits, essentially
required a state to (1) enpower its capital sentencer to (a) give
full consideration and effect to all of the defendant’s rel evant
mtigating evidence; (b) nmake an individualized assessnent of the
| evel, degree, nmagnitude, and nature of the defendant’s noral
culpability and deathworthiness; and (c) select the appropriate
sentence of either life inprisonnment or death for each convicted
def endant based on that assessnent in light of all of the rel evant
evidence in the case; and (2) refrain frominterfering with the
capital sentencer’s performance of this constitutionally protected
function. In essence, | believe that these federal constitutional
requi renents inposed on a State by the E ghth and Fourteenth
Amendnents were clearly established by the Suprene Court’s
decisions prior to Penry |I; that any doubt as to these requirenents
was renoved by the Court’s clear reaffirmati on and reestabl i shnment
of themin Penry | itself; that any new doubt or question as to
these requirenents raised by any of the Court’s decisions after
Penry 1, such as Johnson and G aham were dispelled by the Court’s

deci sions in MKoy, MC eskey v. Kenp, 481 U S. 279 (1987), Boyde,
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Buchanan v. Angel one, 522 U. S. 269 (1998), and Payne v. Tennessee,

501 U. S. 808 (1991), prior to the Texas Court of Crim nal Appeals’
deni al of state habeas relief onthe nerits to Col e on Novenber 24,

1999.

In Furman v. Ceorgia, 408 U S. 238 (1972), Justice Stewart

expressed what has cone to be the | ongstandi ng view of the Suprene

Court that:
The penalty of death differs fromall other forns of
crimnal punishnent, not in degree but in kind. It is
unique in its total irrevocability. It is unique inits
rejection of rehabilitation of the convict as a basic
purpose of crimnal justice. And it is unique, finally,
inits absolute renunciation of all that is enbodied in
our concept of humanity.
Id. at 305 (Stewart, J. concurring). Thus, he concluded, “that the
Ei ght h and Fourteenth Amendnents cannot tolerate the infliction of
a sentence of death under |egal systens that permt this unique
penalty to be so wantonly and so freakishly inposed.” |d.

The natural outgrowth of that view led to the Court’s cases

condemi ng nmandatory inposition of the death penalty, Roberts v.

Loui siana, 431 U S. 633 (1977) (per curiam; Wodson v. North

Carolina, 428 U. S. 280 (1976) (plurality opinion); recognizing that
arbitrary inposition of that penalty viol ates the Ei ghth Anendnent,

e.g., Zant v. Stephens, 462 U S. 862, 874 (1983); G egq v. Ceorgia,

428 U. S. 153, 189 (1976); Furman, supra; mandating procedures that
guarantee full consideration of mtigating evidence, e.g., Eddings

V. Cklahoma, 455 U S. 104 (1982); Lockett v. Chio, 438 U S. 586

(1978) (plurality opinion); and requiring that capital sentencers
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be enpowered and allowed to select for the death penalty only the
nmost bl aneworthy or deserving of offenders for that punishnent
through individualized <culpability assessnents and sentence
sel ections based on the sentencer’s giving full consideration and
full effect to all of the defendant’s relevant mtigating evidence.

See California v. Brown, 479 U S. 538, 545-546 (1987) (O Connor, J.,

concurring) (“Lockett and Eddi ngs refl ect the belief that puni shnent
should be directly related to the personal culpability of the
crim nal defendant. Thus, the sentence i nposed at the penalty stage
should reflect a reasoned noral response to the defendant's
background, character, and crinme rather than nere synpathy or
enption....[T]he individualized assessnent of the appropriateness
of the death penalty is a noral inquiry into the culpability of the

defendant[.]”) See also Hitchcock v. Dugger, 481 U. S. 393 (1987);

Sumer_v. Shuman, 483 U. S. 66 (1987); Franklin v. Lynaugh, 487 U. S.

164, 184 (1988) (O Connor, J., wth Bl ackmnun, J.,
concurring)(stating that the “principle underlying Lockett,
Eddi ngs, and Hitchcock, is that punishnent should be directly
related to the personal culpability of the crimnal defendant.”);
I d. at 191-192 (Stevens, J., wth tw other Justices,

di ssenting)(agreeing with O Connor that “the jury nust not
merely...be allowed to hear any such [mtigating] evidence the
defendant desires to introduce...[but also] allowed to give

“independent mtigating weight’ to the evidence.”).



In the parallel, sonetines overlapping, developnent of
exenptions from eligibility for the death penalty, the Suprene
Court has held that the principles underlying capital punishnment
sentenci ng require that whol e categories of crines and of fenders be
renmoved from exposure to the death penalty because they presented
an insufficient level of noral culpability to warrant the npst
extreme form of punishnent. Prior to Penry 1, the Court thus
exenpted nurderers whose crines reflect only mniml or ordinary

nor al depravity, CGodfrey v. Georgia, 446 U S. 420, 433,

(1980) (plurality opinion); rapists of adult wonen, Coker V.
Ceorgia, 433 U S 584 (1977); murderer-acconplices who lack a

sufficiently cul pable state of mnd, Ennund v. Florida, 458 U S.

782 (1982); and nurderers who were under the age of 16 at the tine

of the crine, Thonpson v. klahoma, 487 U. S. 815, 838 (1988)

(plurality opinion). Subsequent to Penry I & 11, the court applied
the sanme principles to exenpt nentally retarded persons and
of fenders who were under the age of 16 at the tinme of the crine.

Atkins v. Virginia, 536 U S. 304 (2002); Roper v. Simons, 543 U S

551 (2005). Even dissenters who disagreed wth categorical
exenptions often expressed support for the constitutiona
requi renent that the capital sentencer be enpowered and allowed to
make particul arized selection of only those for the death penalty
who were sufficiently culpable based on an individualized

assessnent of the mtigating evidence and the circunstances of each



case.” This signifies a deep and abiding establishnment of the
principle of individualized capital sentencing on the basis of each
offender's degree of culpability and full consideration of
mtigation evidence.

The Suprene Court in Penry | in 1989 reaffirnmed the foregoing
clearly established principles that a capital sentencer nust be
enpowered to individually assess the culpability and just dessert
of each defendant and individually determne the appropriate
sentence for hi mbased on all the relevant mtigating evidence. The
Penry I Court held that:

(1) at the tine Penry's conviction becane final, it was clear

from Lockett and Eddings that a State could not, consistent

wth the E ghth and Fourteenth Anendnents, prevent the
sentencer from considering and giving effect to evidence
relevant to the defendant's background or character or to the
circunstances of the offense that mtigate against inposing

the death penalty. Penry I, 492 U S. at 318;

(2) [t]he rule Penry [sought]--that when such mtigating
evidence [of his nental retardation and abused chil dhood] is

" See Atkins, 536 U.S. at 318, 122 S.C. 2242; see also id.
at 349-351, 122 S. . 2242 (stating that "only the sentencer can
assess whether his retardation reduces his culpability enough to
exenpt himfromthe death penalty")(Scalia, J., Rehnquist, J., and
Thomas, J., dissenting); Roper, 125 S.Ct. at 1224 (stating that
"[1]n capital cases, this Court requires the sentencer to nmake an
i ndi vidualized determ nation, which includes wei ghing aggravating

factors and mtigating factors") (Scalia, J., dissenting);
Thonpson, 487 U S. at 870, 108 S. . 2687 (recognizing a
constitutional trend t owar ds "individualized sent enci ng

determ nations rather than automatic death sentences for certain
crinmes") (Scalia, J., Rehnquist, J., and Wite, J., dissenting);
and Eddings v. Oklahoma, 455 U S. 104, 121 (1982) (interpreting
Lockett as requiring an individualized consideration of mtigating
circunstances) (Burger, J., Wiite, J., Blacknun, J., and Rehnqui st ,
J., dissenting).




presented, Texas juries nmust ... be given jury instructions
that make it possible for them to give effect to that
mtigating evidence in determ ning whether the death penalty
shoul d be i nposed--is not a 'newrul e under Teague because it
is dictated by Eddi ngs and Lockett. Id. at 318-19;

(3) "[u]lnderlying Lockett and Eddings is the principle that
puni shment should be directly related to the personal
culpability of the crimnal defendant,” |d. at 319;

(4) "[I]t is not enough sinply to allow the defendant to
present mtigating evidence to the sentencer. The sentencer
must al so be abl e to consider and give effect to that evidence
in inposing sentence." 1d.;

(5 "In order to ensure reliability in the determ nation that
death is the appropriate punishnment in a specific case, the
jury nmust be able to consider and give effect to any
mtigating evidence relevant to a defendant's background and
character or the circunstances of the crine." |Id. at 328; and
(6) therefore, "in the absence of instructions informng the
jury that it could consider and give effect to the mtigating
evi dence of Penry's nental retardation and abused [ chil dhood]
background by declining to i npose the death penalty, ... the
jury was not provided with a vehicle for expressing its
reasoned noral response to that evidence in rendering its
sentencing decision." 1d. at 328 (internal quotations and
citations omtted).

Between the tine of the Penry | decision in 1989 and the
pertinent state court habeas denial of habeas relief to Cole on
Novenmber 24, 1999, the Suprene Court reaffirmed or clearly
establ i shed the neaning of relevant mtigating evidence in capital
puni shnment sent enci ng proceedi ngs, the requi renent that the capital
sentencer be enpowered and allowed to mneake individualized
culpability assessnents and selections of sentences wthout
interference, the requirenent that there be no limtation on the
sentencer’s consideration of any relevant mtigating circunstance,
the requirenent that the sentencer not be constrained in the manner
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in which it gives effect to relevant mtigating evidence, and
adopted and applied the Boyde reasonable |ikelihood rule for
determ ning when [imtation on the sentencer’s ability and freedom
to fully consider and fully give effect to relevant mtigating
evi dence viol ated the Ei ghth Amendnent.

In McKoy v. North Carolina, 494 U. S. 433 (1990) the Court

reaffirmed or clearly established that the principle of rel evance
under Federal Rule of Evidence 401 applies in capital cases and
cannot be distorted by the state so as to interfere with the
sentencer's full consideration and use of relevant evidence in
cul pability assessnent and sentence selection. "It is universally
recogni zed that evidence, to be relevant to an inquiry, need not
conclusively prove the ultimate fact in issue, but only have 'any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
than it would be without the evidence.' FeED. R Ev. 401." MKoy,
494 U.S. at 440 (quoting T.L.O, 469 U S. at 345 (1985)).

In Payne v. Tennessee, 501 U. S. 808 (1991), Chief Justice

Rehnqui st, witing for a six-Justice majority, reaffirnmed that
"States cannot limt the sentencer's consideration of any rel evant
circunstance that could cause it to decline to i npose the penalty.
In this respect, the State cannot challenge the sentencer's
di scretion, but nust allowit to consider any relevant information

of fered by the defendant." (quoting McC eskey v. Kenp, 481 U S. 279

(1987).
11



The Court in Buchanan v. Angelone, 522 U S. 269, 276-77

(1998), reaffirnmed that a state nust enpower and allowits capital
sentencer to select either the death penalty or life inprisonnent
according to an individualized assessnent of culpability [evel
based on all of the defendant's relevant mtigating evidence.
Buchanan declared that "[i]n the sel ection phase, [Suprene Court]
cases have established that the sentencer may not be precluded from
considering, and may not refuse to consider, any constitutionally
relevant mtigating evidence." Id. at 276. It also reaffirnmed that
states do not have an unhindered ability to create sentencing
schenes as they see fit, and that to be constitutional they nust
not "preclude the jury from giving effect to any relevant
mtigating evidence." Id. Finally, the Court distinguished Penry
I fromthe facts of Buchanan, neking clear that Penry | involved a
Texas special issues schene where the instructions "constrain[ed]
the manner in which the jury was able to give effect to

mtigation." 522 U S. at 277.

In Boyde v. California, 494 U. S. 370 (1990) the Court held

that (1) the Eighth Amendnent requires that the jury be able to
consider and give effect to all relevant mtigating evidence

of fered by petitioner (citing Lockett v. Chio, 438 U. S. 586 (1978);

Eddi ngs v. Ol ahoma, 455 U. S. 104 (1982); and Penry, supra) and (2)

where the claim is that a challenged capital sentencing jury
instruction is anbiguous and therefore subject to erroneous
interpretation, the proper inquiry is whether there is a reasonabl e
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i kelihood that the jury has applied the instruction in a way that
prevents the consideration of relevant mtigating evidence.
Al t hough a defendant need not establish that the jury was nore
likely than not to have been inpermssibly inhibited by the
instruction, a capital sentencing proceeding does not violate the
Eighth Anmendnent if there is only a possibility of such an
inhibition. |d.

A fewyears later, the Court in Johnson v. Texas, 509 U S. 350

(1993), held that where the question is raised whether the Texas
speci al issues instruction allowed adequate consideration of the
mtigating evidence of petitioner's youth, "the standard agai nst
which we assess whether jury instructions satisfy the rule of

Lockett and Eddi ngs was set forth in Boyde v. California, 494 U S.

370 (1990). The Court there held that a reviewng court nust
determ ne “whether there is a reasonable |ikelihood that the jury
has applied the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence.” 1d. at 380.
Al t hough the reasonabl e |ikelihood standard does not require that
t he defendant prove that it was nore likely than not that the jury
was prevented from giving effect to the evidence, the standard
requires nore than a nere possibility of such a bar.

Thus, the Court in Johnson acknow edged that the special
i ssues instruction had caused a possible constitutional violation
and adopted t he Boyde reasonabl e |i kelihood test for the purpose of
determ ning whether a violation had i ndeed occurred. Further, the

13



Court in Johnson applied the Boyde test and concluded that there
was not a reasonable |ikelihood that the instruction had prevented
a full <consideration of the relevant mtigating evidence of
Johnson's youth for the purpose of assessing his culpability. To
support its conclusion the Court's majority opinion undertook an
extensive analysis of the evidence in that particular case and
denonstrated to its own satisfaction that the jury's nental process
i n considering the evidence for the purpose of answering the future
danger ousness special issue was substantially the sane as that of
a jury which had considered the evidence for the purpose of
assessing the defendant's cul pability and sel ecting the appropriate

sent ence. """

Thus, the Court stated that answering the future
danger ousness speci al issue "is not i ndependent of an assessnent of
personal culpability”, involving "the extent to which youth
i nfluenced the defendant's conduct." Johnson, 509 U. S. at 369. "If
any jurors believed that the transient qualities of petitioner's
yout h made himl ess cul pable for the nurder, there is no reasonabl e
i kelihood that those jurors wuld have deened thenselves
forecl osed fromconsidering that in evaluating petitioner's future

dangerousness."” 1d. at 370. Consideration of the relevant qualities
of petitioner's youth still "allows] the jury to give effect to
[this] mtigating evidence in nmaki ng the sentenci ng decision." |d.

(internal citations omtted).

The jurors were required to "exercise a range of judgnent and
discretion.” Id.(citing Adans v. Texas, 448 U S. 38, 46 (1980)).
"[A] Texas capital jury deliberating over the Special I|ssues is
aware of the consequences of its answers, and is likely to weigh
mtigating evidence as it fornulates these answers in a manner
simlar to that enployed by capital juries in 'pure balancing
States." 1d. at 370- 71 (citing, Franklin v. Lynaugh, 487 U S. 164,
182 n. 12 (1988) (plurality opinion)). "[T]he questions conpel the
jury to make a noral judgnent about the severity of the crinme and
the defendant's culpability. The Texas statute directs the
inposition of the death penalty only after the jury has decided

14



In essence, the Court's majority indicated that the jury's
consideration of the mtigating evidence in answering the speci al
issue mmcked or served as a proxy for a consideration of the
evi dence for the purposes of assessing the defendant's cul pability
and selection of the appropriate sentence for himand his crine.
For sone jurists, this is a troublesone analysis or rationale, as
evidenced by the strong dissent by four of the Justices.™™
Therefore, it is inportant to note that whether the special issue
adequately m m cked a conparative culpability analysis in Johnson
is largely a factual 1inquiry based on the character and
propensities of the defendant and the circunstances of the crine in
that particular case. The holding or legal rule of decision in
Johnson, which is controlling and applicable to the present case
for purposes of AEDPA, was sinply that when the special issues
instruction raises the question of whether the jury was precluded
from fully considering and giving effect to the defendant's
relevant mtigating evidence, the issue nust be determ ned by
applying the Boyde reasonable |ikelihood test. The Court's
subsequent straightforward application of the Boyde test in Penry
v. Johnson, 532 U. S 782 (2001) (Penry 11), without reference to

that the defendant's actions were sufficiently egregi ous to warrant

death."” |d. at 371 (internal citations omtted). "[C]onsideration
of the second special issueis a conprehensiveinquiry that is nore
than a question of historical fact." |d.

" See Johnson v. Texas, 509 U.S. 350, 375 (1993) (O Connor
J., Blackmun, J., Stevens, J., and Souter, J., dissenting).
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Johnson or its extensive analysis of its facts corroborates this
concl usi on.

Under AEDPA, the Col e panel was required to determ ne whet her
the state court’s denial of state habeas relief to Cole on the
merits on Novenber 24, 1999 resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States. In sum the Suprene Court has said that § 2254(d) (1)
pl aces a new constraint on the power of a federal habeas court to
grant a state prisoner's application for a wit of habeas corpus
wWth respect to clains adjudicated on the nerits in state court.
Under 8§ 2254(d)(1), the wit may issue only if one of the foll ow ng
two conditions is satisfied--the state-court adjudication resulted
in a decision that (1) "was contrary to ... clearly established
Federal |law, as determned by the Suprene Court of the United
States,"” or (2) "involved an unreasonable application of
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States."” Under the "contrary to" clause, a federal
habeas court may grant the wit if the state court arrives at a
concl usi on opposite to that reached by this Court on a question of
law or if the state court decides a case differently than this
Court has on a set of materially indistinguishable facts. Under
the "unreasonabl e application" clause, a federal habeas court may

grant the wit if the state court identifies the correct governing
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legal principle from this Court's decisions but unreasonably
applies that principle to the facts of the prisoner's case.

The panel opinion, however, does not describe, analyze or
review the pertinent state court’s opinion or reasons for its
decision in this case. Consequently, it is difficult to see how
the panel was able to determne with any confidence that the
pertinent state court decision was or was not contrary to or an
unreasonabl e application of clearly established federal |aw as
determ ned by the Suprene Court’s decisions. This in itself is
reason enough for an en banc reconsideration of the panel’s
deci si on.

The nore inportant reason that en banc reconsideration is
needed, however, is that the Col e panel opinion onits face appears
to result in a decision that is contrary to clearly established
federal | aw as determ ned by the Suprene Court’s decisions. For the
reasons expl ained above and in ny separate opinion in Nelson v.
Dretke, the Suprene Court decisions dating from Penry | to the
present tinme reaffirm and clearly establish the generally
applicable Eighth and Fourteenth Amendnent requirenents that a
State nust enpower and allow its capital sentencer to fully
consider and fully give effect to a defendant’s rel evant mtigating
evidence. Cole’ s noral culpability was a factor of consequence to
the outcone of the sentencing proceeding. Cole s evidence of his
organi ¢ neurol ogical defect, Jlack of inpulse control, and
destructive fam |y background was rel evant mtigating evidence, as
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t he Col e panel concedes, because it nmade it nore likely that the
jury woul d assess Cole with a lower level of culpability than it
woul d have w thout that evidence. The panel does not dispute, but
tacitly admts, that the State failed to conply with its duty and
responsibility to enpower and allow the sentencing jury to fully
consider and fully give effect to Cole’'s relevant mtigating
evi dence by assessing his culpability and sel ecting his sentence on
the basis of that evidence and assessnent. Consequently, it is
plain that there is a significant possibility that the State
vi ol ated Col e’ s Ei ghth Anendnent rights by |lack of conpliance with
the capital sentencing requirenents. Accordingly, either the panel
or this en banc court is required to apply the Boyde test to
determ ne whether a violation indeed exists, and, if so, apply the
Brecht harm ess error test before granting habeas relief.

The panel opinion erroneously concludes that Penry | and Penry
Il have no application here because the Suprene Court |limted the
scope of those decisions in Johnson, when it observed that there
was expert nedial testinony that the defendant was nentally
retarded and that his condition prevented himfromlearning from
his m stakes, so that the only | ogi cal manner in which Penry’s jury
coul d have considered the evidence of his nmental retardation the
future dangerousness special issue was as an aggravating factor.
Further, the panel took the position that the Suprene Court also

limted Penry | when it indicated in Gahamyv. Collins, 506 U S.
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461 (1993) that “fam |y background” evidence falls within the broad
scope of Texas’'s special issues.

G aham does not establish any precedent or hol ding that adds
to or detracts from the federal law clearly established by the
Suprene Court’s cases for purposes of AEDPA. G aham presented a
collateral attack on a death sentence by a petitioner whose
conviction becanme final before Penry | was decided, and thus the
threshol d i ssue, the only one deci ded, was whet her under Teaque V.
Lane, 489 U S. 288 (1989), granting G aham the relief he sought
woul d create a new rule of constitutional |law. Because the answer
was “yes,” instead of reaching the nerits of Gahamis clains, the
Court considered only the prelimnary question of whether
reasonabl e jurists woul d have felt conpell ed by existing precedent
torule in his favor.

The panel also msinterprets Johnson v. Texas. As | expl ai ned

earlier, the holdings in Johnson were sinply that (1) when a
defendant’ s chall enge to a Texas special issues instruction raises
the question of whether there was an Ei ghth Amendnent violation
because t he capital sentencer was precluded fromfully considering
and giving full effect to the defendant’s relevant mtigating
evidence, the reviewng court nust apply the Boyde reasonable
i kelihood test to determ ne whet her such a viol ation occurred; and
(2) under the particular evidence and circunstances in Johnson

according to the extensive factual analysis by the majority, there

was no reasonable |ikelihood that the special issues instruction
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precluded the capital sentencer fromfully considering and fully
giving effect to the mtigation evidence, because in that
particul ar case the nental and anal ytical processes of the capital
sentencer in answering the special issue of future dangerous
gquestion were substantially simlar to that of a reasonabl e capital
sentencer using the evidence for purposes of assessing the
defendant’s cul pability and selecting the appropriate sentence on
the basis of that assessnent. Johnson’s passages di stingui shing
Penry’s nental retardati on evidence fromJohnson’s evidence of his
yout h, and contrasting how they would affect the jurors’ answer to
t he dangerousness special issue did not constitute a hol ding that
in any way limted the requirenment that the capital sentencer be
enabl ed and allowed to give full consideration and full effect to
all of a defendant’s relevant mtigating evidence. |f it had been
the intention of the Court to create a doubl e edged evidence rule
restricting the principles articulated by Penry to cases involving
purely aggravating evidence, there woul d have been no need in that
case for the Court to adopt and apply the Boyde reasonable
I'i kel i hood test; under a double edged evidence theory the Court
coul d have sinply determ ned that evidence of youth is not purely
aggravating evidence and therefore, follow ng that theory, Penry

woul d not apply to require an additional instruction in order to
avoid a constitutional violation. The Court’s decision in Johnson
does not anywhere say that it is adopting any rule except the rule
that when a Penry | violation challenge is brought, the review ng
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court nmust apply the Boyde test to ascertain if there has been a

vi ol ati on. Furthernore, the attenpt to read an inplied double
edged evidence limtation upon Penry | into the Johnson opinion

| eads to many inexplicable inconsistencies. Since the principles
articulated in Penry have general application to all capital
sentencers in all death penalty jurisdictions, one would expect
that, if there were such a limtation, it would be reflected or
di scussed by the Suprene Court decisions subsequent to Johnson -
but to ny know edge t here has been none. At | east, one woul d expect
Justice Kennedy, Johnson’s author, to refer to it in other
opinions, but instead he silently and fully joined in all
subsequent opinions by Justice O Connor in which she forcefully

reaffirmed the view of Lockett, Eddings and Penry 1 that the

principles set forth therein apply to any relevant evidence or
factor that mght tend to have a mtigative effect upon the capital
sentencer’s decision of whether to decline to inpose the death
penalty, e.g. Penry Il and Tennard.

Consequently, when correctly applied, the clearly established
principles of federal |law as determ ned by the Suprenme Court in

Lockett, Eddings, Penry |, MKoy, Boyde, Payne, Md esky, and

Buchanan, require the <conclusion that Cole' s evidence of
neur ol ogi cal defect, lack of inpulse control, and destructive
famly background is relevant mtigating evidence that Texas nust
enable and allowits capital sentencer to give full consideration
and full effect in the assessnent of his culpability and the
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sel ection of his sentence; and because there is a question whet her
the capital sentencer in Cole’' s case was enabled and all owed to do
so, we nust apply the Boyde test and conclude that there is nore
than a reasonabl e |i kel i hood that the capital sentencer in his case
was not able to fully consider the evidence for the purpose of
assessing his culpability or to give full effect to the evidence by
choosing the appropriate sentence for Cole and his crine on the
basi s of that assessnent and all of the evidence and circunstances
of the case.

For these reasons | respectfully dissent fromthe majority’s

decision to deny an en banc hearing in this case.
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