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Benedi cta Mieng petitions for review of an order of the Board
of Immgration Appeals (“BlIA’) affirmng the Inmgration Judge’'s
(“1J”) decision to deny her application for asylum w thhol di ng of

renoval , and relief under the Convention Against Torture.! Because

Pursuant to 5THAQR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! The United Nations Convention Against Torture and O her
Cruel, Inhuman or Degrading Treatnent or Punishnment, Dec. 10,
1984, 1465 U.N.T.S. 85 [hereinafter “Convention Agai nst
Torture”]. See § 2242 of the Foreign Affairs Reform and



substanti al evidence supports the 1J' s decision, we DENY Meng' s
petition for review

l. BACKGROUND

Petitioner Benedicta Moengis aforty-nine year-old, native and
citizen of Canmeroon, who entered the United States on June 6, 2001,
as a non-immgrant visitor with authorization to remain until
Decenber 5, 2001. On August 15, 2002, the fornmer Inm gration and
Nat ural i zation Service (“INS’) issued a Notice to Appear, charging
Petitioner wwth renovability pursuant to section 237(a)(1)(b) of the
| nmigration and Nationality Act (“INA").2 Through witten pl eadi ngs
and at a hearing, Petitioner conceded that she was renovable as
charged, but requested asylum under section 208,32 w thhol ding of
renoval pursuant to section 241(b)(3)(A),* and protection under the

Convention Agai nst Torture.

Restructuring Act of 1998, Pub. L. No. 105-277, codified at 28
US C 8§ 1231 (1998).

2 Section 237(a)(1)(b) provides that “[a]lny alien who is
present in the United States in violation of this chapter or any
other law of the United States, or whose noni mm grant visa (or
ot her docunentation authorizing adm ssion into the United States
as a noninm grant) has been revoked under section 1201(i) of this
title, is deportable.” 8 U S.C § 1227 (a)(1)(B)

® Section 208 of the I NA discusses asylumgenerally and is
codified at 8 U.S.C. § 1158.

4 Section 241(b)(3)(A) provides that “the Attorney General
may not renove an alien to a country if the Attorney Ceneral
decides that the alien's |ife or freedomwould be threatened in
that country because of the alien's race, religion, nationality,
menbership in a particular social group, or political opinion.”
8 U S.C 8 1231(b)(3)(A).



The Petitioner’s applications for asylum wthholding of
renmoval , and protection under the Convention Against Torture are al
based on her nenberships in the Social Denocratic Front (“SDF”) and
t he Sout hern Canmeroon’s National Council (“SCNC'). The SDF is the
| eading opposition party to the Caneroon People’ s Denocratic
Movenent . The party is commtted to ushering denocracy, human
rights, and social justice into Caneroon. Petitioner joinedthe SDF
in 1991 and was elected ward treasurer in 1998. Petitioner’s
sister, Ophelia, served as | egal advisor in her ward. Petitioner’s
husband, who still |ives in Caneroon, was elected treasurer of his
ward in 1992 and retains that office to this day. Petitioner’s
brother-in-law, who also resides in Caneroon, is the | egal advisor
to John Fru Ndi, SDF s national chairmn.

The SCNC nobilizes opposition to the current political
| eadership in Caneroon in hopes of elimnating the occurrence of
human rights abuses and international |aw violations. Petitioner
joined the SCNC in 1998. At that tinme, she was a founder of that
ward and | ater elected treasurer.

During her renoval proceedings, Petitioner testified that she
was subj ected to persecution on at | east four occasions. First, she
testified that on QOctober 28, 1992, at approximately 3:00 A M,
while visiting her sister, Rose, police officers broke into Rose’s
home. Petitioner testified that the policenmen were attenpting to
find Ophelia s husband. Wiile attenpting to locate Ophelia’s
husband, the officers threw Rose’s newborn on a bed and beat and
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attenpted to rape Rose. Petitioner testified that she, too, was
beaten after being asked the whereabouts of Ophelia’ s husband.

The second incident occurred in 1996. Petitioner testified
that while attending a neeting of one of her organizations,> troops
broke into the neeting-room captured approximtely thirty of the
ni nety nmenbers present, and transported themto a police station.
There, the nenbers were told to sit on the ground, in the sun, for
approxi mately ei ght hours because all of the jail cells were full.
Petitioner also testified that the detainees were not fed, given
anything to drink, or allowed to use the restroom Additionally,
she stated that, at one point, officers soaked the detainees wth
wat er froma nearby stream Petitioner stated that she was rel eased
after her sister Ophelia |earned of the incident and drove to the
police station to negotiate with the officers.

Petitioner testified that her third encounter with officials
occurred i n Decenber 1999. SCNC nenbers storned a radio station and
decl ared the independence of Southern Caneroon, which sparked a
backl ash on SCNC nenbers by the governnent. The Petitioner’s
testinony indicates that, out of fear, she and her husband hid in
his fornmer village for two nonths. When they returned to their
home, they found that one wall had been partially burned.

Petitioner stated that her neighbors told her that the arsonists

5> The record does not clarify whether the neeting was
conpri sed of SDF or SCNC nenbers.
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wer e Francophones. ©

Finally, on March 16, 2001, after knocking, police entered
Petitioner’s home and asked for the whereabouts of Rose. The
officers al so searched the house, took sone personal and political
docunents, sl apped Petitioner, and presented her wi th summons whi ch
required her to report to the police station on the follow ng day.

In the United States, Petitioner continues to attend SCNC
meetings in Dallas, Texas. The Petitioner told the IJ that she
bel i eves the Canmeroonian governnment is aware that she is in the
United States and remains politically active because the gover nnment
has agents in this country. The 1J also noted that Petitioner
stated that if she returns to Caneroon she fears being arrested at
the airport, and then being persecuted or tortured. However, on
cross-exam nation, Petitioner conceded that her husband, brother-in-
law, and her children all reside in Caneroon and are having no
problenms living there. Additionally, Petitioner admtted that seven
of the eight mayors in her city are SDF nenbers

At the hearing, Petitioner also presented the testinony of her
sister, Ophelia. The IJ noted that Ophelia s testinony is largely
consistent with Petitioner’s, save a discrepancy concerning the
wher eabout s of Ophelia’s husband on t he norni ng of October 28, 1992.

The |J credited all of Petitioner’s testinony but, held that

® Petitioner is an Angl ophone. |n Caneroon, Francophones
mai ntain nost of the political power and social status.
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the facts alleged did not satisfy the standards of eligibility for
asylum w thholding of renoval, or relief under the Convention
Agai nst Torture. The BIAaffirmed the 1J’s deci sion w thout issuing
an opi ni on.

1. STANDARD OF REVI EW

Al t hough we ordinarily review decisions made by the BIA,
because the BI A affirnmed without opinion, the |J's decision becane
the final agency determ nation for purposes of this appeal. Soadjede
v. Ashcroft, 324 F.3d 830, 831-32 (5th Cr. 2003). “We use the
substanti al evidence standard to reviewthe 1J's factual conclusion
that an alien is not eligible for asylum” Zhao v. Gonzal es, 404
F.3d 295, 306 (5th Gr. 2005), w thholding of renoval, Zanora- Mor el
v. INS, 905 F.2d 833, 838 (5th Gr. 1990), and relief under the
Convention Agai nst Torture, Ontunez-Tursios v. Ashcroft, 303 F.3d
341, 353 (5th Gr. 2002). Under this standard, we will not disturb
factual findings of the BIA “unless we find not only that the
evi dence supports a contrary conclusion, but that the evidence
conpels it.” Chun v. INS, 40 F.3d 76, 78 (5th Gr. 1994); see al so
8 US C 8§ 1252(b)(4)(B). “[I]t is the factfinder’s duty to nake
determ nations based on the credibility of the witnesses.” Zhao, 404
F.3d at 306 (quoting Chun v. INS, 40 F.3d at 78)(alteration in
original). Consequently, we give great deference to an [J's
findings concerning a wwtness’s credibility. Efe v. Ashcroft, 293

F.3d 899, 903 (5th Cr. 2002). “W cannot substitute our judgnment



for that of the BIA or IJ with respect to the credibility of the
wtnesses or ultimte factual findings based on credibility
determ nations.” Chun, 40 F. 3d at 78.

11, DI SCUSSI ON

A. Substanti al Evidence Supports the 1J's Decision Denying
Petitioner’s Application for Asylum

Petitioner argues that the IJ failed to consider all of the
evidence in favor of granting relief and mscharacterized the
evi dence wei ghi ng agai nst granting the requested relief.

Pursuant to 8 U S.C. 8§ 1158(a), the Attorney Ceneral enjoys
authority to grant asylumto any alien who qualifies as a refugee
under Section 1101(a)(42)(A) of the INA. " Therefore, the alien nust
denonstrate that she has been persecuted or has a wel | -founded fear
of persecution on account of one of the factors listed in
1101(a)(42)(A).8 Al though the | NA does not define persecution, we

have described it as “[t]he infliction of suffering or harm under

"The statute defines a “refugee” as:

any person ... who is unable or unwlling to
return to, and is unable or unwilling to
avail hinself or herself of the protection
of, that country because of persecution or a
wel | - founded fear of persecution on account
of race, religion, nationality, nmenbership in
a particular social group, or political
opinion ....

8 U S.C. 8§ 1101(a)(42)(A.

8 However, we enphasize that because the decision to grant
or deny asylumis within the |J's bailiwck, the fact that the
alien qualifies as a refugee under the statute does not
automatically entitle her to asylum Zhao, 404 F.3d at 306.
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gover nnent sanction, upon persons who differ in a way regarded as
offensive (e.g., race, religion, political opinion, etc.), in a
manner condemmed by civilized governnents.” Abdel -Masieh v. [|NS,
73 F.3d 579, 583 (5th Cr. 1996)(quoting Matter of Lai penieks, 18
| & N Dec. 433, 456-57 (BIA 1983)).

The 1J found that there was no evidence that rose to the | evel
of past persecution and that Petitioner’s credited testinony was
legally insufficient to establish a well-founded fear of future
persecuti on. The 1J did not question Petitioner’s veracity but
stated that she failed to satisfy the standards of eligibility for
the relief requested. The fact that the 1J did not doubt
Petitioner’s testinony is significant because we nust accept as true
all the facts to which she testified. See Zhao, 404 F.3d at 306.
Hence, the question here is nerely one of |egal sufficiency of the
facts alleged. 1d.

1. Petitioner Did Not Suffer Past Persecution

First, we nust consider whether Petitioner suffered past
persecution. Her testinony focuses on four specific incidents. The
| J, however, properly found that none of the incidents rise to
“persecution” based on her political opinion as delineated by this
Court.

Wil e Petitioner was beaten in 1992, she was not the target of
the governnent’s inquiry. Petitioner nerely happened to be at her

sister’s hone while governnent officials canme to |ook for her



brother-in-law. The second incident, Petitioner’s detainment for
ei ght hours, was not persecution based on her political beliefs
because Petitioner provided no testinony as to why she was det ai ned,
no charges were brought against her, she was not convicted of any
crinme, and she was ultimately rel eased after ei ght hours. WMboreover,
the fact that Petitioner was slapped and had sone political and
personal docunents confiscated by police when she was unable to tel
them the location of her sister was not persecution based on her
political beliefs, because the officers were searching for Rose, the
Petitioner’s sister, not the Petitioner. Finally, the fact that a
wall in Petitioner’s hone was burned after she had been away for
over two nonths does not indicate past persecution, especially in
light of the fact that the Petitioner cannot present any neani ngf ul
evidence as to who burned the wall or why it was ignited. Hence,
none of the incidents described by Petitioner conpels us to reach
a contrary conclusion to the one nmade by the |J.

2. Petitioner Failed to Establish a WIlI-Founded Fear of
Fut ure Persecution

To establish a well-founded fear of future persecution, an
alien nmust denonstrate “a subjective fear of persecution, and that
fear must be objectively reasonable.” Eduard v. Ashcroft, 379 F. 3d
182, 189 (5th Cr. 2004)(quoting Lopez-CGonez v. Ashcroft, 263 F. 3d
442, 445 (5th Cir. 2001)). To neet this burden, an alien can either
satisfy the standard articulated in Section 208.13(b)(2) or

denonstrate that she would be singled out for persecution. See
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Zhao, 404 F.3d at 307.
Section 208.13(b)(2) has two prongs. The alien need not
provi de evi dence that she woul d be singled out for persecution, if:

(A) [She] establishes that there is a pattern

or practice in ... her country ... of
persecution of a group of persons simlarly
situated ... on account of race, religion,

nationality, nmenbership in a particul ar soci al
group, or political opinion; and

(B) [She] establishes ... her own inclusion
in, and identification with, such group of
persons such that [her] fear of persecution
upon return i s reasonabl e.

8 CF.R 8 208.13(b)(2)(iii)(A)-(B)

Meeting the standard requiring an alien to denonstrate that she
woul d be singled out for persecution “does not require [the alien]
to denonstrate that [s]he will be persecuted on returning to the
[ desi gnhated country].” Zhao, 404 F.3d at 307. Rather, it requires
her to showthat there is a reasonabl e degree of certainty that her
return there would be intolerable. See Eduard, 379 F.3d at 189.

We apply the reasonabl eness inquiry to both the “singled out”
standard and the prongs of Section 208.13(b)(2). Zhao, 404 F. 3d at
307.

To establish the objective reasonabl eness of a
wel | -founded fear of future persecution, the
alien nmust prove that (1) he possesses a
belief or characteristic a persecutor seeks to
overcone by neans of punishnent of sone sort;
(2) the persecutor is already aware, or could
becone aware, that the alien possesses this
belief or characteristic; (3) the persecutor
has the capability of punishing the alien;

and, (4) the persecutor has the inclination to
puni sh the alien.
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I d. (quoting Eduard, 379 F.3d at 191). Finally, the applicant need
not prove that the governnent was actually aware of her beliefs and
activities as long as the governnent could easily becone aware of
such. 1d. at 308.

There is substantial evidence to support the 1J’s finding that
Petitioner failed to establish a well-founded fear of future
persecution. Inlight of the four factors consi dered when assessi ng
reasonabl eness, Petitioner fails to denonstrate that the Canerooni an
governnent has the inclination to punish her based on her political
beliefs and activities. Hence, Petitioner’s allegation that there
was a pattern or practice of persecution and that she m ght be
singl ed out for persecution are both unreasonable. Both the SDF and
SCNC have hundreds of thousands of nenbers who participate in
political activity without incident or persecution. Moreover, as
Petitioner testified, seven of the eight mayors in her city are SDF
menbers. Furthernore, the IJ noted, without referring to the two-
prong test, that Petitioner conceded that her husband and brot her-

in-l1aw both reside in Caneroon w thout any probl ens.?®

B. Substanti al Evidence Supports the 1J’'s Denial of Meng' s
Application for Wthhol di ng of Renpbval

°The record even reflects that Petitioner’s husband
successfully held a governnent job while involved with the SDF
and SCNC. As previously nentioned, Mieng s brother-in-I|law hol ds
a nmuch nore promnent role in SDF than the Petitioner.
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Petitioner also argues that the I J applied an incorrect |egal
standard, and that the evidence conpels a different finding of fact
with regard to her request for w thholding of renoval . |In |ight
of our finding that substantial evidence supports the |IJ s decision
wth regard to Petitioner’s application for asylum we need not
address this issue. See Grma v. INS, 283 F.3d 664, 666-67 (5th
Cir. 2002)(“The | evel of proof required to satisfy the requirenents
for withholding of deportation is nore stringent than for asylum

pur poses.”).

C. Substanti al Evi dence Supports the 1J's Denial of Meng' s
Application for Relief wunder the Convention Against
Torture

OWhile a grant of asylumpernits an alien to remain in this
country, a wthholding of renoval forbids the alien’s renoval to
t he persecuting country. See |INA 88 208 & 241(b)(3), codified at
8 U S.C. 88 1158, 1231(b)(3). Al though a grant of asylumis
within the agency’s discretion, a restriction on renoval is
granted to qualified aliens as a matter of right. See INS v.
Cardoza- Fonseca, 480 U.S. 421, 424 (1987). Additionally,

“[u]l nl'i ke asylum w thhol ding of renobval does not require a
show ng that the petitioner has a subjective fear of
persecution.” Zhang v. CGonzales, 432 F.3d 339, 344 (5th Cr.
2005)(citing Guevara Flores v. INS, 786 F.2d 1242, 1250 (5th Cr.
1986)). “[T]he alien need only denonstrate a ‘clear probability’
of persecution if returned to [her] hone country.” 1d. (citing
Faddoul v. INS, 37 F.3d 185, 188 (5th Cr. 1994)).

" Because the |1 RIRA changed the | anguage of inmigration
orders, orders of deportation and orders of exclusion are both
now referred to as “orders of renoval.” See IIRIRA § 309(d)(2),
110 Stat. 3009 (1996) ( “[A]ny reference in law to an order of
removal shall be deenmed to include a reference to an order of
excl usi on and deportation or an order of deportation.”).
Therefore, we use the words “renoval” and “deportation”

i nt er changeabl y.
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Petitioner also argues that the evidence conpels a different
finding of fact with regard to her request for relief pursuant to
t he Convention Against Torture. She contends that if she returns
to Caneroon she fears being arrested at the airport and tortured not
only because of her past affiliation with the SDF and SCNC, but al so
because of her continued participation in the organizations.

Cl ai ns based on the Convention Agai nst Torture
differ fromclains of asylum and w thhol di ng
of renoval because alleged m streatnent need
not involve “one of the five categories of
race, religion, nationality, nenbership in a
particul ar social group or political opinion”
and because proof of torture, not sinply
persecution, is required. To obtain relief,
an applicant nust showthat it is “nore likely
than not” that he would be tortured if
returned to his hone country.

Zhang v. Gonzal es, 432 F. 3d 339, 344-45 (5th Cr. 2005). (citations
om tted)(enphasis added).
The Federal Register defines torture as:

any act by which severe pain or suffering ..
isintentionally inflicted on a person ... for
any reason based on discrimnation of any
ki nd, when such pain or suffering is inflicted
by or at the instigation of or wth the
consent or acqui escence of a public officia
or other person acting in an officia
capacity.

8 CF.R § 208.18(a)(1).
To determ ne whet her relief pursuant to the Conventi on Agai nst
Torture is appropriate, the 1J should consider:

(i) Evidence of past torture inflicted upon
the applicant;
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(ii) Evidence that the applicant could
relocate to a part of the country of renopva
where he or she is not likely to be tortured;
(ii1) Evidence of gross, flagrant or nmass
vi ol ations of human rights within the country
of renoval, where applicable; and

(iv) Oher relevant information regarding
conditions in the country of renoval

8 CF.R 8 208.16(c)(3).

The 1J did not reach this issue because he concluded that
because Petitioner failed to neet the | ower burden with regard to
her application for asylum it followed that she would fail to
satisfy the higher burdens for w thholding of renoval and relief
pursuant to the Convention Against Torture. See Dika v. Ashcroft,
85 F. App’'x 374, 375 (5th Cr. 2004)(“The burden of proof for
wi t hhol di ng of renoval under the Imm gration and Nationality Act and
under the Convention Against Torture is a higher standard than
asylum Failure to satisfy the | ess demandi ng asyl um standard is,
afortiori, afailure to denonstrate eligibility for w thhol di ng of
removal .”). However, we will still analyze this claimseparately
because Petitioner need only prove torture—not persecution based on
one of the five enunerated categories. See Zhang, 432 F.3d at 345.

The 1J’ s decision is supported by substantial evidence. Wile
the 1992 beating mght constitute past torture for purposes of the
Convention, Petitioner fails to denonstrate that it is nore likely
than not that she will be tortured if she returns to Caneroon

Mor eover, the existence of this evidence al one does not conpel us

to disturb the 1J's factfinding. The long tine span between the
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i nci dents di scussed at the hearing suggests that the governnent is
not likely to torture Petitioner. Moreover, as previously noted,
both the SDF and SCNC have a nultitude of nenbers, including
Petitioner’s own rel atives, who participate in political activities
W t hout incident or persecution. Hence, the 1J s denial of Meng’ s
application for relief pursuant to the Convention Against Torture
I's supported by substantial evidence.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRMthe | J’' s decision to deny
Petitioner’s application for asylum wthholding of renoval, and
relief under the Convention Against Torture proceedi ngs. Thus we

DENY Moeng’ s petition for review
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