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Def endant - appel | ant Jul i an Rodri guez- Mesa pl eaded guilty to
one count of transporting an alien and was sentenced to ni neteen
months in prison and two years of supervised release. The
gquestion presented in this appeal is whether the district court,
in sentencing Rodriguez-Mesa, erred in applying the enhancenent
for “intentionally or recklessly creating a substantial risk of
death or serious bodily injury to another person” for Rodriguez-
Mesa's transportation of an illegal alien. See U S. SENTENC NG

QUIDELINES ManuAL 8 2L1.1(b)(5) (2003) [hereinafter U S . S. . G].



Al t hough we conclude that the district court did not err in
appl ying the QGuidelines, we nust neverthel ess VACATE and REMAND

for resentencing in light of United States v. Booker, 543 U. S

220 (2005).
| . FACTUAL AND PROCEDURAL BACKGROUND

On July 7, 2004, Julian Rodriguez-Mesa drove a Plynouth
Voyager minivan to the Sarita, Texas border patrol checkpoint.!?
After observing that Rodriguez-Mesa appeared to be nervous, the
border patrol agent at the primary inspection point directed him
to a secondary inspection for further investigation. At the
secondary inspection, agents discovered a nmal e occupant, |ater
identified as Rosendo Ponce-Mata, a citizen of Mexico, in a
conpartnent that had been built in the center console of the
m nivan. The conpartnent was | ocated between the front seats of
the vehicle, and there was a door |ocated on top of the
conpartnent. The conpartnent covered half of Ponce-Mata' s body,
i ncluding his head and his torso, but his | egs extended on to the
fl oorboard of the front passenger’s side of the vehicle.

Rodri guez- Mesa and Ponce-Mata were advised of their Mranda
rights and both agreed to make statenents to the border patrol
agents. Rodriguez-Mesa admtted that he was transporting Ponce-

Mata in order to rid hinself of a $400 debt that he owed to a nan

! Rodriguez- Mesa was acconpani ed by Anni e Rojas, who rode
in the front passenger’s seat. Rojas was processed and rel eased
at the checkpoint.
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by the nanme of Ricardo Garcia of Houston, Texas. Rodriguez-Mesa
stated that he picked up the mnivan from Garcia and that Ponce-
Mat a was al ready inside the vehicle when he took possession of

t he m ni van.

In his statenent, Ponce-Mata told the agents that he had
crossed into the United States illegally, w thout docunentation,
and that he had nade arrangenents to be snuggled from Mexico to
Houston for $2000. Ponce-Mata clai ned that when Rodriguez- Mesa
pi cked himup on July 7, 2004, Rodriguez-Mesa instructed himto
hide in the conpartnent |ocated in the center console of the
mnivan.2 In his sworn deposition on August 3, 2004, Ponce- Mata
gave a simlar account to what he had earlier told the border
patrol agents, but he added that he was not endangered by bei ng
transported in the mnivan’s console area. He testified that he
was not | ocked in the conpartnent, had enough air to breathe, and
was able to feel the vehicle s air conditioning system

On July 28, 2004, Rodriguez-Mesa was charged in a one-count
indictment with transporting an illegal alien in violation of 8
US C 8 1324(a)(1)(A(ii) and (B)(ii). The indictnent also
contai ned an additional section entitled “Aggravating Factor.”
This section alleged that Rodriguez-Mesa “intentionally or

reckl essly created a substantial risk of death or serious bodily

2 Rodriguez-Mesa refuted this statenent at his
rearrai gnnment hearing, instead asserting that Ponce-Mata was
al ready inside of the conpartnent when he picked up the m nivan.
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injury to another person” in violation of U S. S.G § 2L1.1(b)(5).
Wthout a witten plea agreenent, Rodriguez-Mesa pleaded guilty
to the alien transporting charge, but he refused to plead guilty

to the aggravating factor alleged in the indictnment.?

3 At his rearraignnent hearing, the foll ow ng exchange
occurred between Rodriguez-Mesa and the district court in
di scussing his guilty plea:

THE COURT: [What is your plea to Count 1,
guilty or not quilty?

DEFENSE COUNSEL.: Quilty, he'll say, except for the
aggravating factor.

THE COURT: |’ m not asking you to plead,
[ Def ense Counsel]. s this guilty
or not guilty, M. Mesa?

RODRI GUEZ- MESA: Quilty, except for the aggravating
factor, Your Honor.

THE COURT: Are you pleading guilty because you
are in fact guilty?

RODRI GUEZ- MESA: O the snuggling, yes, na’am Not
of the aggravating factor.

THE COURT: Par don?

RODRI GUEZ- MESA: | " mpleading guilty to the snuggling
of the illegal alien, but | don’t
feel that |'m guilty about the
aggravating factor.

THE COURT: Wiy is that?

RODRI GUEZ- MESA: He coul d have gotten up any tine he

wanted to. He wasn’t in danger. He
was- - he coul d breat he. He had- - he
was actually sleeping. He had like
a__

THE COURT: Did he have a seat belt down there?
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In the Presentence Report (“PSR’), the probation officer
made the follow ng sentencing reconmendati ons: The base of fense
level was 12, U S.S.G 8§ 2L1.1(a)(2); six points were added
because during the comm ssion of the offense, Rodriguez-Msa
“recklessly created a substantial risk of death or serious bodily
injury to another person by concealing an illegal alien in the
consol e area of the transport vehicle,” U S S.G 8§ 2L1.1(b)(5);
and three points were subtracted for acceptance of
responsibility, US S G 8§ 3El.1(a). Based on these adjustnents,
the probation officer reconmmended a total offense |evel of 15.
Wth Rodriguez-Mesa's crimnal history category of |, the
recomendation resulted in a guideline inprisonment range of
ei ghteen to twenty-four nonths.

Rodri guez-Mesa filed witten objections to the PSR
di sputing the six-level enhancenent under U S.S.G § 2L1.1(b)(5)

on two grounds. First, he contended that, under Bl akely v.

Washi ngton, 542 U. S. 296 (2004), the enhancenent violated his

Sixth Amendnent right to a jury trial because the judge used
facts not admtted by himor proven to a jury beyond a reasonabl e
doubt. Second, he argued that the enhancenent for reckless
endanger nent was not supported by the facts. He alleged, as

support, that Ponce-Mata' s sworn deposition showed that Ponce-

RCDRI GUEZ- MESA: No, nma’ am

2 R at 21-22.



Mata was not in any danger, had enough air to breathe, and could
have opened the |id to the conpartnent at any tine.

In an addendumto the PSR, the probation officer maintained
that the increase was applicable, stating that

[i]n respect to the Bl akely objection, objections which

deal with the constitutionality of a case wll be

addressed by the Court at sentencing. As per the

reckl ess endangernent adjustnent [pursuant to U S S G

§ 2L1.1(b)(5)], the defendant was transporting anillegal

alieninaconpartnent built into the center consol e area

of the transport vehicle. Had an accident occurred, the

illegal alien would not be in a positionto free hinself.

The district court overrul ed Rodri guez-Mesa’'s objections to
the PSR at sentencing. 1In rejecting Rodriguez-Msa' s Bl akely
objection, the district court stated that it had to “go with the
law of the Circuit”* and concl uded that Rodriguez- Mesa was not
entitled to a jury trial on the adjustnent for reckless
endangernent but that it would “nmake a finding, if any, by beyond
a reasonabl e doubt.” After considering Ponce-Mata' s sworn
deposition and phot ographs of the conpartnent and Ponce-Mata in
the conpartnment,® the district court also rejected Rodriguez-

Mesa' s objection to the reckl ess endanger nent enhancenent under

US S G 8 2L1.1(b)(5). Specifically, the district court found

4 See United States v. Pineiro, 377 F.3d 464, 465 (5th Cr
2004) (holding that “Blakely does not extend to the federal
CGuidelines”), vacated, 543 U. S. 1101 (2005).

> Rodriguez-Mesa does not dispute the accuracy of the
phot ographs that the governnent submtted as evi dence.
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t hat the consol e was not designed for passenger use,® the consol e
| ooked like it was the sane size as fromthe factory, and Ponce-
Mata’ s “head and upper body were stuffed in the console, and his
feet were tw sted around underneath the glove conpartnment.”’ The
district court concluded that the reckl ess endanger nent
enhancenent should apply, “find[ing] beyond a reasonabl e doubt
that M. Rodriguez-Mesa created a substantial risk of serious
bodily injury by transporting an illegal alien in that fashion.”
On Decenber 15, 2004, the district court sentenced Rodriguez- Mesa
to nineteen nonths in prison and two years of supervised rel ease.

Rodri guez- Mesa now appeal s, arguing that: (1) the district
court erred in applying a six-level enhancenent under U. S. S. G
8§ 2L1.1(b)(5); and (2) this court should vacate and remand for
resentenci ng because he raised a Bl akely objection at the
district court and the governnent has failed to prove that the
error was harnl ess beyond a reasonabl e doubt.

1. STANDARD OF REVI EW
Al t hough the Suprene Court in Booker excised and struck down

the statutory provisions that made the Sentenci ng Quidelines

6 See 3 R at 11 (“Well, sticking his head through the
center console and wapping his |legs around the center console is
not a position, is not any way designed the way he was using this
for passenger use.”).

" According to Ponce-Mata’'s sworn deposition, he is five
feet, six inches, weighing 170-180 pounds.
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mandatory,® “a district court is still required to calculate the

gui del i ne range and consider it advisory.” United States V.

Angel es- Mendoza, 407 F.3d 742, 746 (5th Gr. 2005) (citing

Booker, 542 U.S. at 245-46, and United States v. Mares, 402 F. 3d

511, 518-19 (5th Gir. 2005), cert. denied, 126 S. Ct. 43 (2005)).

After Booker, we continue to review the district court’s
interpretation and application of the Cuidelines de novo and its

factual determ nations for clear error. United States v. Solis-

Garcia, 420 F.3d 511, 513-14 (5th Cr. 2005); see also United

States v. Villanueva, 408 F.3d 193, 203 n.9 (5th Cr. 2005)

(noting that this court continues to review factual findings with
respect to the application of adjustnents under the Quidelines

for clear error), cert. denied, 126 S. . 268 (2005); United

States v. Villegas, 404 F.3d 355, 359 (5th Cr. 2005) (concluding

that this court continues after Booker to review the district
court’s interpretation and application of the Quidelines de

novo).°

8 Booker, 543 U.S. at 259 (severing and excising “the
provi sion that requires sentencing courts to i npose a sentence
within the applicable Guidelines range (in the absence of
circunstances that justify a departure)”) (citing 18 U S.C
8§ 3553(b)(1)).

® There was sone discussion at oral argunent regarding
Solis-Garcia' s inpact on our standard of review. In Solis-
Garcia, this court noted that the standard of review has not
changed since Booker. See Solis-Garcia, 420 F.3d at 513-14
(noting that this court continues to apply the sane standard of
review to a sentence inposed under the Guidelines that we applied
prior to Booker, i.e., we reviewthe district court’s
interpretation of the Guidelines de novo and the district court’s
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I11. DI SCUSSI ON
Section 2L1.1(b)(5) provides that a defendant’s base offense
| evel must be at least 18 “[i]f the offense involved
intentionally or recklessly creating a substantial risk of death
or serious bodily injury to another person. . . .” US S G
8§ 2L1.1(b)(5). The commentary to 8 2L1.1(b)(5) explains that
[r]eckless <conduct to which the adjustnent from
subsection (b)(5) applies includes a wde variety of
conduct (e.q., transporting persons in the trunk or
engine conpartnent of a notor vehicle, carrying
substantially nore passengers than the rated capacity of
a notor vehicle or vessel, or harboring persons in a
crowded, dangerous, or inhumane condition).
US S G 8 2L1.1(b)(5) cnt. n.6.° Besides the latter part of
the comentary, which nentions harboring persons in a dangerous
condition, nothing in the commentary directly speaks to
transporting an alien in a conpartnent |ocated inside of a

vehicle. See id. Although the factual scenario in this case is

not expressly included in this list of reckless conduct, this

factual determnations for clear error). Because there was no
factual dispute regarding the facts necessary to support the
enhancenent in Solis-Garcia, see id. at 514, the only question
before the court was the application question--i.e., “[w hether
Solis’s conduct in transporting the illegal aliens qualifies as
‘“intentionally or recklessly creating a substantial risk of death
or serious bodily injury to another person’ as required for a

8§ 2L1.1(b)(5) sentence enhancenent”--which was, under our
standard of review, considered de novo. |d.

10 “T'Clommentary in the Guidelines Manual that interprets
or explains a guideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent with, or a
pl ai nly erroneous reading of, that guideline.” Stinson v. United

States, 508 U.S. 36, 38 (1993).
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court has not limted 8 2L1.1(b)(5) to the exanples nentioned in

the coomentary. See United States v. Garcia-QGuerrero, 313 F. 3d

892, 896 (5th Cr. 2002) (stating that “[t]he comentary
expressly states that the adjustnent applies to ‘a wde variety
of conduct’”).

We have not found any published opinions that address the
particul ar circunstances created by Rodri guez-Mesa in
transporting an illegal alien in a conpartnment conceal ed between
the front passenger’s seats. Mst of our decisions addressing
the application of 8 2L1.1(b)(5) involve transporting aliens
unrestrained in the bed of a pickup truck or in an overcrowded

vehicle w thout seats or seatbelts. See, e.g., Angel es- Mendoza,

407 F.3d at 750-51 (concluding that the adjustnent under

8§ 2L1.1(b)(5) was appropriate where the “defendants snuggl ed
aliens in the back of their truck and nodified the vehicle to
allow nore snuggled aliens to fit in by renoving the back

seats”); United States v. Cuyler, 298 F.3d 387, 391 (5th Gr.

2002) (holding that the defendant’s act of transporting four
aliens in the bed of a pickup truck recklessly created a
substantial risk of injury to the aliens); id. at 390-91 (citing
numerous circuit courts holding that 8§ 2L1.1(b)(5) applies in
cases where the defendant snuggled aliens in an overcrowded van,
often without seats or seatbelts).

These cases are not particularly relevant here. Al though
Ponce- Mata was not wearing a seatbelt, in view of the fact that
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he was transported in a conpartnent | ocated between the front
passenger’s seats, it seens |less |likely that Ponce-Mata woul d
have been thrown fromthe vehicle in the event of an accident.

Cf. Solis-Garcia, 420 F.3d at 516 (noting that transporting

illegal aliens without requiring themto wear seatbelts is not by
itself enough for the 8§ 2L1.1(b)(5) enhancenent). In addition,
Ponce- Mat a was positioned directly beside Rodriguez-Mesa and
coul d have communi cated any di sconfort he may have experienced or
in the case of an energency. These factors distinguish this case
frommany of the cases cited above and fromthe exanples cited in
the coomentary. See U S . S.G § 2L1.1(b)(5) cm. n.6; see also
Cuyler, 298 F.3d at 390-91.

The parties both point to Solis-Garcia--our nost recent

publ i shed deci si on addressing the application of U S S G
8§ 2L1.1(b)(5)--as relevant and hel pful in deciding whether the

district court in the present case erred. In Solis-Garcia, this

court held that “the act of transporting four aliens lying in the

cargo area of a mnivan, with no aggravating factors, [does not]

constitute[] an inherently dangerous practice such as to create a
substantial risk of death or serious bodily injury to those
aliens.” 420 F.3d at 516 (enphasis added). |In support of its

hol di ng, the court contrasted the facts in Solis-Garcia with

those in Cuyler, 298 F.3d at 388-89. The court noted that unlike
an individual riding in the bed of a pickup truck who is not

protected by the passenger conpartnent of the vehicle, see
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Cuyler, 298 F.3d at 391, “[a]n individual riding in the cargo
area of a mnivan has access to oxygen, is not exposed to extrene
heat or cold, and can easily extricate hinmself fromhis position

on the floor of the van.” Solis-Garcia, 420 F.3d at 516. The

court also rejected the idea that 8 2L1. 1(b)(5) punishes
of fenders sinply for transporting illegal aliens wthout
requiring themto wear seatbelts. 1d. (“The 8§ 2L1.1(b)(5)
enhancenment as witten, one would think, does not extend so far
as to increase punishnment for offenders sinply for transporting
illegal aliens without requiring themto wear seatbelts.”).
Recogni zing that the contours of § 2L1.1(b)(5) are dependent upon
carefully applying the guideline in a case-by-case analysis, the
court concluded that the defendant did not create a substanti al
risk of death or serious bodily injury. 1d.

Rodri guez- Mesa argues that the hol ding and reasoni ng of

Solis-Garcia apply with equal force to his case and mlitate

against the district court’s application of the reckless
endanger nent enhancenent. He contends that there is no

meani ngf ul distinction between his case and Solis-Grcia because

Ponce- Mat a had access to oxygen, was not exposed to extrene heat
or cold, and could easily extricate hinself fromhis position on
the floor of the mnivan. See id. |In contrast, the governnent

clains that Solis-Garcia stands for the proposition that the

reckl ess endanger nent enhancenent does not apply to transporting
illegal aliens who are not wearing seatbelts w thout proof of
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addi tional aggravating factors. According to the governnent,
this case involves aggravating factors that were not present in

Solis-Garcia, thereby distinguishing it fromthe instant case.

We agree with the governnent that this case is

di stingui shable fromour recent opinion in Solis-Garcia. Here,

unli ke Solis-Garcia, Ponce-Mata could not have easily extricated
himself froma position where “his head and upper body were
stuffed in the console, and his feet were tw sted around
underneath the glove conpartnent.” Cf. id. (stating that an
individual riding in the cargo area of a mnivan “can easily
extricate hinself fromhis position on the floor of the van”).
That Ponce-Mata was required to maintain this contorted position
on the floor of the mnivan (for at |east an hour before the
checkpoi nt and potentially for another 250 mles fromthe
checkpoint to Houston), with the upper half of his body stuffed
into the console and his arns pinned to his sides, suggests
exposure to a “substantial risk of . . . serious bodily injury.”

See Cuyler, 298 F.3d at 390 (stating that the illegal aliens who

were unrestrained in the bed of the pickup truck “al nost
certainly woul d have been injured in the event of an accident”).
Contrary to Rodriguez-Mesa' s assertions, the photographs indicate
that it would have been difficult to extricate Ponce- Mt a,

regardl ess of whether the lid of the consol e opened easily,
because of Ponce-Mata’'s crammed position in the conpartnent. Cf.

United States v. Dixon, 201 F.3d 1223, 1233 (9th Gr. 2000) (“[A]
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person hiding inside a | ocked trunk could not extricate hinself,
whil e a person hiding in a hatchback area easily could extricate
hi msel f by pushing up the lightweight, flinsy hatchback cover.”).
The presence of this additional aggravating factor--the
inability of Ponce-Mata to extricate hinself--distinguishes this

case from Solis-Garcia and supports the district court’s

application of the reckless endangernent enhancenent in this

case. Cf. Solis-Garcia, 420 F.3d at 516 (“In this case, it is

not asserted . . . that the aliens were subjected to any ot her
risks.”). Accordingly, based on our own “case-specific
anal ysis,” we conclude that the district court did not err in
applying 8 2L1.1(b)(5) to this set of facts. See id. (“Defining
the contours of this enhancenent is dependent upon carefully
applying the words of the guideline in a case-specific
anal ysis.”).

Al t hough we hold that the district court did not err in
appl ying the reckl ess endangernent enhancenent of U S. S G
8§ 2L1.1(b)(5), we nust determne the effect that Booker has on
Rodri guez- Mesa’s sentence.!' Rodriguez-Mesa argues that his
sentence “runs afoul of Booker in two separate, though rel ated,

ways.” First, he asserts that he received a sentence greater

1 Here, unlike the court in Villegas, we nust reach the
Booker issue because we conclude that the district court did not
err in applying the Guidelines. Cf. Villegas, 404 F.3d at 364-65
& n. 8 (addressing “antecedent error that the district court
commtted by m sapplying the Guidelines” and pretermtting review
of alleged Booker error).
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than that authorized by the facts admtted by him in violation
of Booker’s Sixth Amendnent hol ding. Second, he alleges “Fanfan
error” because the district court sentenced hi munder the
mandat ory application of the CGuidelines. Rodriguez-Msa

correctly recognizes that there are two types of error addressed

in Booker. See United States v. Walters, 418 F.3d 461, 463 (5th
Cir. 2005) (“Booker error is found where the district court
applied the mandatory Qui delines and enhanced a defendant’s
sentence on the basis of facts neither admtted by hi mnor found
by a jury beyond a reasonable doubt, in violation of the Sixth
Amendnent[,]” whereas “‘Fanfan error’ is found where the district
court applied the mandatory Quidelines to enhance a defendant’s
sentence absent any Sixth Amendnent Booker error.”); see also
Villegas, 404 F.3d at 364 (sane). Regardless of whether

Rodri guez-Mesa’'s error is characterized as a Booker or Fanfan

error, he preserved that error by raising a Blakely objection in

the district court. Conpare United States v. Garza, 429 F. 3d

165, 170 (5th G r. 2005) (stating that a Blakely objection in the
district court preserves Booker error and reviewi ng under the

harm ess-error standard), cert. denied, --- S. . ----, 2006 W

219960 (U. S. Feb. 27, 2006), with United States v. Gonzal ez-

Ri bera, 2006 W. 319270, at *1 (5th GCr. Feb. 13, 2006) (stating
that a Blakely objection in the district court preserves Fanfan
error and reviewing for harmess error) (citing Walters, 418 F. 3d

at 463); see also United States v. Rodriguez, 433 F.3d 411, 415-
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16 (4th G r. 2006) (concluding that the defendant properly
preserved his claimof Fanfan error (“statutory Booker error”) by
raising a tinmely Blakely objection at sentencing, and noting that
the court’s position that a Bl akely objection preserves Fanfan
error for harm ess-error review “is consistent with the unani nous
view of the nine courts of appeals to have considered the
question[,]” including the Fifth Grcuit).

Where, as here, the defendant preserves Booker or Fanfan

error based on a Bl akely objection, we will normally vacate and
remand for resentencing unless the governnent can prove that the
error was harm ess beyond a reasonabl e doubt.!? See FED. R CRM
P. 52(a) (defining harmess error as “[a]lny error, defect,
irregularity, or variance that does not affect substanti al
rights”); Garza, 429 F.3d at 170 (describing the governnent’s
burden under the harm ess-error standard as an “arduous burden”).
To neet its burden, the governnment nust “prove beyond a
reasonabl e doubt that the district court would not have sentenced

[ Rodri guez- Mesa] differently had it acted under an advi sory

12 Al though Rodriguez- Mesa argues that Booker error is
structural and therefore insusceptible to harm ess-error
anal ysis, we have rejected this argunent on nunerous occasi ons.
See United States v. Arnold, 416 F.3d 349, 362 n.23 (5th G
2005) (rejecting the argunent that Booker error is structural and
i nsusceptible to harm ess-error analysis, and stating that
“[n]either Booker error nor Fanfan error is structural”), cert.
denied, 126 S. . 504 (2005) (citing United States v. Ml veaux,
411 F. 3d 558, 560 n.9 (5th Cir. 2005), cert. denied, 126 S. C
194 (2005), and United States v. Martinez-Lugo, 411 F.3d 597, 601
(5th Gr. 2005), cert. denied, 126 S. C. 464 (2005)).
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Quidelines regine.” United States v. Akpan, 407 F.3d 360, 377

(5th Gr. 2005). In other words, the governnent “nust shoul der
t he heavy burden of denonstrating that the district court would
not have inposed a different sentence under the advisory regine--

in essence, the [g]overnnent nust prove a negative.” United

States v. Wods, --- F.3d ----, 2006 W. 325262, at *3 (5th Cr.
Feb. 13, 2006).

The governnent admtted at oral argunent that it could not
point to anything in the record indicating that the district
court would not have sentenced Rodri guez-Mesa differently under
advi sory Guidelines. 1In fact, the governnent readily conceded
that the judge did not nake any statenent at the sentencing
hearing with regard to what she woul d have done under an advisory
sentencing regine. Rather, the governnent argues that by
sel ecting a sentence of nineteen nonths (one nonth above the | ow
end of the CGuidelines range), the district court gave a strong
indication that it did not think a sentence of eighteen nonths or
| ower was appropriate. W previously have rejected simlar
argunents, concluding that “[t]he judge' s silence as to whet her
or not he would have i nposed a different sentence under an
advi sory regi ne does not satisfy th[e] [governnent’s] burden.”

United States v. Pineiro, 410 F.3d 282, 286 (5th Gr. 2005); see

al so Garza, 429 F.3d at 171 (stating that this circuit “has

rejected the claimthat a court’s decision to sentence in the
m ddl e of a Quidelines range establishes Booker error as
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harm ess”). Based on the record before us, we cannot say that
the error was harm ess because the district court did not
indicate what it would have done absent the mandatory Qui deli nes.
Therefore, the governnment has not nmet its burden of proving that
t he Booker or Fanfan error was harmnl ess beyond a reasonabl e
doubt .

Accordi ngly, although we hold that the district court’s
application of U S.S.G § 2L1.1(b)(5) was warranted here, we nust
nevert hel ess vacate and remand for resentencing in accordance

wi th Booker. See United States v. Pal onares-Al cantar, 406 F. 3d

966, 968 (8th Cr. 2005) (holding that the district court’s
application of 8§ 2L1.1(b)(5) was warranted, but remanding the

case for resentenci ng under an advisory Quidelines regine).

' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM Rodri guez- Mesa’s
convi ction, VACATE Rodri guez-Mesa' s sentence, and REMAND f or

resentencing in accordance with this opinion.
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