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Gordon Si nmonds, Texas prisoner # 932489, filed a conplaint in
the district court against G eg Abbott, Attorney General of Texas,
conplaining that Texas CGovernnent Code 8§ 498.045, pertaining to
forfeiture of good conduct tinme for filing frivol ous and nali ci ous
[ awsuits, is an unconstitutional bill of attainder. The district
court determned that Simmonds |ack standing and dism ssed the
conpl aint without prejudice for | ack of jurisdiction. Simmonds has

appeal ed.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The judicial power of the United States courts under Article
11, 8 2, of the Constitution extends only to cases and
controversies “of the sort traditionally anenable to, and resol ved

by, the judicial process.” Steel Co. v. Ctizens for a Better

Envi ronnment, 523 U. S. 83, 102 (1998). “Standing to sue is part of

the common understanding of what it takes to nmake a justiciable
case.” 1d. To have standing, a plaintiff nust suffer aninjury in

fact, that is, “a harmsuffered by the plaintiff that is concrete

and actual or inmmnent, not conjectural or hypothetical.” 1d. at
103. “All egations of possible future injury do not satisfy the
requi renents of Art. Ill. A threatened injury nust be ‘certainly
i npending’ to constitute injury in fact.” Witnore v. Arkansas,

495 U. S. 149, 159 (1990) (quotation marks omtted).
Under the statute at issue, an inmate shall forfeit good
conduct tinme if nore than one lawsuit or habeas application is

di sm ssed as frivolous or malicious. Tex. Gov T CobE ANN. § 498. 0045

(Vernon 2004). In his conplaint, Simonds contended only that the
statute is an unlawful bill of attainder and that the defendant
attorney general should be enjoined fromenforcing the statute. In

his notion to anmend his conplaint, Simonds contended that he
already has one prior lawsuit that was dism ssed as frivol ous.
Si rmonds contends that he did not file a lawsuit and deci ded not to
appeal the dism ssal of another |awsuit because he was concerned
that the |l awsuit and the appeal woul d be regarded as frivol ous and

that he would forfeit good conduct tine as a result.
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The acts necessary to make the conpl ai ned of injury happen to

Simonds are at least partly wwthin his owm control. See Luhan v.

Defenders of WIldlife, 504 U S. 555, 564 n.2 (1992). I n that

ci rcunst ance, Simmonds nust show that the threatened injury has a
“hi gh degree of imediacy.” See id. Simmobnds has not nmade such a
show ng. Because anendnent of the conplaint would have been
futile, Simmonds has not shown that the district court abused its

discretion in denying his notion to anend. See Lowey v. Texas A&M

Univ. Sys., 117 F. 3d 242, 245 (5th Cr. 1997). The judgnent is

AFFI RVED.



