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DONALD E. ARMSTRONG, as Trustee of the Donald E. Arnstrong Fam |y
Trust and the Donald E. Arnstrong Charitabl e Renmai nder Unitrust,

Plaintiff - Appellant,
DONALD E. ARMSTRONG, Post-Bankruptcy Petition as a Post -
Bankruptcy Petition Beneficiary of the Donald E. Arnstrong Fam |y
Trust and the Donald E. Arnstrong Charitabl e Renmai nder Unitrust,
I ntervenor Plaintiff — Appellant,
V.

CAPSHAW GOSS & BOWNERS, LLP,

Def endant — Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore REAVLEY, JOLLY, and PRADO, Crcuit Judges.
EDWARD C. PRADO, Circuit Judge:

Donald E. Arnstrong intervened in this |egal nal practice
action while it was admnistratively closed in state court.
After renmoving the case to federal court, Arnstrong noved to
anmend his conplaint in intervention. The district court denied
the notion, holding that Arnstrong did not neet the federal
standards for intervention of right. W AFFIRM
| . BACKGROUND

The proceedi ngs | eading up to, and concomtant with, this



| egal mal practice action are nunerous and varied. As noted by a
Bankruptcy Appel |l ate Panel of the Tenth G rcuit, “Appellant is a
famliar and frequent litigant in . . . the Texas, Utah, and
Ceorgia state courts, the federal courts sitting in Uah, the
United States Court of Appeals for the Tenth Crcuit [], and the
United States Suprene Court.” Arnstrong v. Rushton, 303 B.R
213, 214-15 (B.A.P. 10th Gir. 2004). We limt the foll ow ng

di scussion to the facts and procedural history pertinent to this
appeal .

Arnmstrong was the settlor, trustee, and beneficiary of two
trusts: the Donald E. Arnmstrong Famly Trust, which he created in
1983; and the Donald E. Arnstrong Charitabl e Remai nder Unitrust,
whi ch he created in 1994 (collectively, the “Trusts”). In 1994,
Arnmstrong sold an apartnent conplex in Texas to Steppes
Apartnments, Ltd. (“Steppes”) on behalf of the Trusts. A dispute
arose when Steppes allegedly failed to nmake paynents on two
prom ssory notes it had executed in financing the transaction.
When the Trusts sent Steppes a notice of default, Steppes sued
Arnmstrong, as trustee, in Texas state court, seeking a
declaration that it was not in default on the notes. Arnstrong
hi red Appellee, the law firm Capshaw, Goss, and Bowers, L.L.P
(“Capshaw Goss”), to represent himin the ensuing litigation.

Arnmstrong fared disastrously in the Steppes case. By the

close of litigation, the parties had been through three different



j udges, and Steppes had added and prevailed on a usury claim
agai nst the Trusts for approxi mately $1, 300, 000.00. The court
ultimately entered a nodified judgnent in favor of Steppes
(“Steppes Judgnent”).

In May 1997, after his loss in the Steppes case, Arnstrong,
as trustee, filed this |legal mal practice action agai nst Capshaw
Goss in Texas state court. The case was abated shortly
thereafter, however, because Arnstrong’s appeal of the Steppes
Judgnment was pendi ng.?

In 1999, Arnstrong obtained judgnents against hinself, in
his capacity as trustee, in Uah state court (“Trust Judgnents”).
The Trust Judgnents transferred all of the Trusts’ assets and
property, including rights in any litigation, to Arnstrong,
individually. That sane year, Arnstrong dissolved the Trusts
pursuant to their terns.

Arnmstrong next filed a pro se petition for Chapter 11
bankruptcy in Uah on March 20, 2000, while the instant action
bet ween the Trusts and Capshaw Goss was still pending. The
bankruptcy court appoi nted Kenneth Rushton as bankruptcy trustee
and confirmed Rushton’s second plan of reorganization on January
31, 2002 (“Confirmation Order”). In the Confirmation Order, the

bankruptcy court found that, pursuant to the Trust Judgnents,

!Arnstrong was unsuccessful on appeal. See Arnstrong v.
St eppes Apartnents, Ltd., 57 SSW3d 37 (Tex. App.—Fort Wrth
2001, pet. denied), cert. denied, 536 U S. 951 (2002).
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Armstrong had acquired all of the Trusts’ property and rights in
litigation, including this lawsuit agai nst Capshaw Goss. Hence,
the court found that all of the assets and interests that
formerly belonged to the Trusts was now the property of the
bankruptcy estate and controlled by Rushton. Based on
Arnmstrong’s history of litigiousness and repeated refusals to
conply with the bankruptcy court’s orders, the bankruptcy court
enj oi ned Arnstrong from pursuing or engaging in any litigation
that would interfere with the Confirmation O der.

Rusht on stepped in for Arnmstrong and the Trusts in the
abat ed Texas action agai nst Capshaw Goss and initiated settlenent
negotiations. In February 2002, however, Arnmstrong intervened in
the case, asserting that he had acquired post-bankruptcy petition
interests in the action. Arnstrong then filed a notice of
renoval based on federal question and diversity jurisdiction.

The |l awsuit was renoved to the United States District Court for
the Northern District of Texas.

Once in federal court, Capshaw Goss and Rushton objected to
Armstrong’s intervention.? They asserted that Arnstrong had
intervened in the closed state-court case based on rights that
bel onged to the bankruptcy estate. Capshaw Goss argued, anong

ot her things, that Arnstrong’s conplaint in intervention was

2These argunments were contained in the joint status report
filed by the parties, at the direction of the district court, on
Sept enber 23, 2002.



i nsufficient under federal procedural standards. |n response,
Arnmstrong noved to anmend his conplaint in intervention, which he
had originally filed in state court, to cure “any differences”
between the state and federal intervention requirenents.

The district court denied Arnstrong’s notion to anend his
conplaint in intervention. |In so doing, the court treated the
notion to anmend as a notion for |eave to intervene under Federal
Rule of GCvil Procedure 24(a)(2) and found that Arnstrong did not
nmeet the federal requirenents for intervention. Specifically,
the court stated that Arnstrong | acked the requisite interest in
the action since all of the property fornerly belonging to the
Trusts was now part of the bankruptcy estate. The court then
admnistratively closed the case pending settl enent negotiations.

Capshaw Goss and Rushton settled the mal practice clainms on
May 1, 2003,3 and the district court dism ssed the mal practice
lawsuit with prejudice on Septenber 19, 2003. Arnstrong tinely
appealed to this court.

1. Analysis
Arnmstrong rai ses several issues on appeal, nost of which are

not properly before this court.* The only issue raised by

3This settlenent was later affirmed by an appell ate
bankruptcy panel of the Tenth Crcuit. See Arnstrong v. Rushton,
Nos. UT-03-059 and 00- 26592, 2004 W. 1040693 (B.A. P. 10th Gr.
May 6, 2004).

‘ln these extraneous issues, which seemngly arise from
Arnmstrong’ s perception that the courts have treated himunfairly,
he chal | enges on nunerous grounds the validity of the Uah
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Arnmstrong that we may review is whether the district court erred
inrefusing to allow himto remain as an intervenor in the
removed action

Arnmstrong initially disputes the district court’s treatnent
of his notion for leave to anend his conplaint in intervention as
a notion for leave to intervene. W have frequently instructed
district courts to determne the true nature of a pleading by its
substance, not its label. Edwards v. Cty of Houston, 78 F.3d
983, 995 (5th Cr. 1996)(en banc)(“[We have oft stated that ‘the
relief sought, that to be granted, or within the power of the
Court to grant, should be determ ned by substance, not a
| abel ) (quoting Bros. Inc. v. WE. G ace Mg. Co., 320 F.2d 594,
606 (5th Cr. 1963)). Because Arnstrong’s notion to anend his
conpl ai nt sought to justify his status as an intervenor in
federal court, the district court properly treated it as a notion
for leave to intervene. W will |ikew se construe the district
court’s order denying that notion as a denial of a notion for

| eave to intervene.

bankruptcy court’s orders, the Utah state court’s Trust
Judgnents, and the Steppes Judgnent. These challenges are

i nproper either because they constitute inpermssible collateral
attacks of valid judgnents, or because we lack jurisdiction to
review the underlying judgnents. See 28 U S.C. 8§ 1294(a)(1993)
(“[ Al ppeal s fromrevi ewabl e deci sions of the district or
territorial courts shall be taken to the courts of appeals as
follows: (1) Froma district court of the United States to the
court of appeals for circuit enbracing the district[.]").



In further support of his proposed intervention, Arnstrong
argues that he was entitled to remain as an intervenor in federal
court because (1) he had already properly intervened in the state
court action, and (2) he net the procedural requirenents for
intervention of right under Federal Rule of G vil Procedure
24(a) (2).

We agree with Arnmstrong’s assertion that his intervention in
the Texas state court action was procedurally correct.
Intervention is relatively easy under Texas |aw. Texas
procedural rules allow “[a]ny party [to] intervene by filing a
pl eadi ng, subject to being stricken out by the court for
sufficient cause on the notion of any party.” Tex. R CGv. P. 60.
Thus, in Texas state court, anyone is permtted to intervene
unl ess anot her party objects and the court agrees with that
obj ection. Because no party objected in the state court here,
Arnmstrong was designated as an intervenor and then allowed to
remove the case to federal court.

Once Arnstrong renoved the lawsuit fromstate court,
however, the action was governed by federal, rather than state,
procedural rules. Azzopardi v. Ccean Drilling & Exploration Co.
742 F.2d 890, 895 (5th Gr. 1984). Arnstrong was therefore
required to neet federal intervention standards to remain as an

intervenor in the renoved case.® I|d.; see al so Bank One, Tex.,

SNot ably, Arnstrong inplicitly acknow edged that he was
bound by federal law in his notion for | eave to anend his
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Nat’| Assoc. v. Elns, 764 F. Supp. 85, 88 (N.D. Tex. 1991)(“In
determ ning whether [an] intervention should be stricken or

di sm ssed, the court wll be guided by federal law ).
Accordingly, the district court did not err in review ng the
propriety of Arnmstrong’s status as an intervenor under the
federal requirenents for intervention.

We next turn to the district court’s conclusion that
Arnmstrong could not intervene of right under the federal rules.
We review the denial of a notion to intervene of right de novo.
Edwards, 78 F.3d at 995.

To intervene of right under Federal Rule of Civil Procedure
24(a)(2),° an applicant nust neet the foll owi ng requirenents:

(1) the application for intervention nust be tinely;

(2) the applicant nmust have an interest relating to the
property or transaction which is the subject of the
action; (3) the applicant nust be so situated that the
di sposition of the action may, as a practical matter,
inpair or inpede his ability to protect that interest;

conplaint in intervention, wherein he argued that he was entitled
to intervene of right under Federal Rule of Civil Procedure
24(a).

’Rul e 24(a)(2) provides:

(a) Intervention of Right. Upon tinely
application any one shall be permtted to
intervene in an action . . . (2) when the
applicant clains an interest relating to the
subj ect of the action and the applicant is so
situated that the disposition of the action
may as a practical matter inpair or inpede the
applicant’s ability to protect that interest,
unl ess the applicant’s interest is adequately
represented by existing parties. Feb. R Qw
P. 24(a)(2).



(4) the applicant's interest nust be inadequately
represented by the existing parties to the suit.

ld. at 999 (enphasis added). The district court held that
Arnmstrong could not intervene under Rule 24(a)(2) because he no

| onger possessed any interest, either individually or as trustee,
in the clainms agai nst Capshaw Goss. The court expl ai ned that
pursuant to the Confirmation Order, all causes of action fornmerly
bel onging to the Trusts, including the instant mal practice
clains, were now property of the bankruptcy estate and wholly
control |l ed by Rushton.

Arnmstrong argues, however, that he possesses interests in
the mal practice action that are not part of the bankruptcy estate
because they arose after he filed for bankruptcy. First, he
clainms that he has an individual interest in the clains because
the Steppes Judgnent has continued to affect himsince he filed
for bankruptcy. Second, he clains that has an interest in the
clains as the Trusts’ beneficiary because he purportedly acquired
beneficial remainder interests fromthe National Ability Center
after his bankruptcy filing on March 20, 2000.

Arnmstrong has no interest in the clainms agai nst Capshaw Goss
in his individual capacity. Though it is undeniably clear that
Arnmstrong feels he has been, and continues to be, unjustly
injured by the Steppes Judgnent, the effect of that judgnent does
not give rise to any recogni zable legal interest in this

mal practice action. Any individual clains Arnstrong may have had



agai nst Capshaw Goss relating to their representation of
Arnmstrong and the Trusts are now part of the bankruptcy estate,
as they arose before Arnstrong filed for bankruptcy.’

Li kewi se, Arnstrong’ s argunent that he may intervene as a
beneficiary of the Trusts lacks nerit for tw reasons. First,

t hough he asserts that he acquired a remainder interest in the
Trusts by purchasing property fromthe National Ability Center
after he filed for bankruptcy, we are unable to discern the
nature of these purported interests. Neither Arnstrong’s
briefing nor the record shed |light on what these interests m ght
be and whet her they were ever property of the Trusts.

Second, Arnstrong cannot show that any postpetition
interests in the Trusts exist. Wen he filed his bankruptcy
petition, Arnmstrong had acquired all of the assets of the Trusts,
including legal rights in litigation, pursuant to the Trust
Judgnents. As stated in the Confirmation Order, “any and al
rights to pursue, prosecute, settle or otherw se exercise contro

or domnion over . . . litigation involving the Trusts or derived

I'n addition, even if Arnstrong, individually, could
articul ate sone cause of action agai nst Capshaw Goss, Texas | aw
woul d prohibit his clains for lack of privity. See Poth v.
Small, Craig & Werkenthin, LLP, 967 S.W2d 511, 514 (Tex.

App. —Austin 1998) (hol ding that a trust beneficiary |acks
standing to sue an attorney hired by a trustee for nmal practice);
cf. McCam sh, Martin, Brown & Loeffler v. F.E. Appling Interests,
991 S.W2d 787, 791 (Tex. 1999)(holding that trust beneficiaries
may sue a | awer for negligent m srepresentations made to the
trust beneficiaries even though no attorney-client relationship
exi sts).
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fromrights belonging to the Trusts” becane part of the
bankruptcy estate when Arnstrong filed his Chapter 11 petition on
March 20, 2000. Arnmstrong has no postpetition interests in the
Trusts that support his intervention in this |awsuit.
[11. CONCLUSI ON

Based on the foregoing analysis, we AFFIRM the district
court’s judgnent.

AFF| RMED.
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