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PER CURI AM *

This is a trespass case, which now nakes its second
appearance before this court. In the original appeal of this
case, we affirnmed a jury finding of liability but reversed and
remanded to allow the plaintiffs to present additional evidence
of damages at a new trial. Shortly before the second trial,

however, the district court entered judgnent in favor of the

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



defendant. The court concluded that two of the original jury

gquestions established that the plaintiffs suffered no damages.

Because the district court’s actions violated the mandate rul e,
We reverse.

H E. Stevenson, Dianna Stevenson, and Sharon Harper sued
DuPont for negligence, nuisance, and trespass based on DuPont’s
em ssion of heavy netal particulates fromits plant in Victoria,
Texas. The plaintiffs alleged that these particul ates damaged
their properties, which are | ocated near the plant. The case
went to trial in the Southern District of Texas; the jury found
in favor of DuPont on the plaintiffs’ negligence and nui sance
clains but found that DuPont had trespassed on the plaintiffs’
| and.

Four verdict-form questions—6, 8, 1l1(a), and 12(a)—are
crucial here. (Question 6 laid the groundwork for possible nental
angui sh danmages. It read, “Do you find froma preponderance of
the evidence that the trespass, if any, commtted by DuPont
agai nst the property of the Stevensons was willful and that the
trespass caused actual damages to the Stevenson’s [sic]

Property?” Question 8 was the sane, with Harper’s nane

substituted for the Stevensons’. The jury answered both “no.
Later questions, however, contained different queries related to
damages for permanent trespass injury. Question 11(a) asked,

“What is the difference in the nmarket value of the property owned

by H E. Stevenson and Di anna Stevenson i nmedi ately before and
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i medi ately after the damage you have found was proxi mately
caused by DuPont’s operation of the Victoria Plant?” The jury
provi ded the anpunt of $168,000 as the answer to this question.
Question 12 asked the sane question with regard to Harper’s
property, to which the jury answered with the anmount of $96, 000.
The district court entered judgnent in those anounts.

DuPont appeal ed. On appeal, a panel of this court
determ ned that airborne particulates’ entry onto the plaintiffs’
| and could be a trespass and that the plaintiffs had produced
sufficient evidence of that entry. Stevenson v. E. |I. DuPont De
Nemours & Co. (“Stevenson |”7), 327 F.3d 400, 408 (5th Cr. 2003).
The court concl uded, however, that the jury could not have
awar ded danmages for permanent injury to |and—=the difference in
the market value of the land i medi ately before and i nmedi ately

after the trespass”—»because “[n]o evidence was presented to show

the value of the |and before the trespass began.” |d. at 409.
The court remanded the case for a new trial on damages. |d. at
410.

Foll ow ng remand, the parties conducted additional discovery
about damages. DuPont then filed Daubert! notions that sought to
exclude the plaintiffs’ expert witnesses. The district court
denied all of these notions.

The day after denying the Daubert notions, the district

'Daubert v. Merrell Dow Pharns., Inc., 509 U S. 579 (1993).
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court conducted a pretrial conference to hear limne notions. In

the mddl e of hearing these notions, the district court stated,

“You know this is just so crazy. . . . | just don’t know why
we're here. |I'msorry. You know what |’ mthinking about doing?
Let me go off the record.” The district court recessed and then

returned to enter judgnent in DuPont’s favor. The district court
provided the follow ng reasons for its actions: “I’magoing to
just give judgnent in favor of DuPont based on the jury answers
to Questions 6 and 8, which said no danages as a result of the
trespass.” The judgnent, too, indicates that it is based on “the
jury findings in Questions No. 6 and 8 of the Verdict Form from
the original trial.” The Stevensons and Harper appeal ed.

In this appeal, the Stevensons and Harper argue that the
district court violated the mandate rule by entering judgnent on
the original jury findings instead of holding a newtrial on
damages. “Absent exceptional circunstances, the mandate rul e
conpel s conpliance on remand with the dictates of a superior
court and forecloses relitigation of issues expressly or
inpliedly decided by the appellate court.” United States v. Lee,
358 F.3d 315, 321 (5th Cr. 2004). Based on this rule, “a | ower
court on remand ‘nust inplenment both the letter and the spirit of
the appellate court's mandate and may not disregard the explicit
directives of that court.”” Id. (quoting United States v.

Mat t hews, 312 F.3d 652, 657 (5th Cr. 2002)). The nandate rule



is subject to three exceptions: “(1) The evidence at a subsequent
trial is substantially different; (2) there has been an

i nterveni ng change of law by a controlling authority; and (3) the
earlier decision is clearly erroneous and woul d work a nani f est
injustice.” WMatthews, 312 F.3d at 657. W review whether the
district court departed fromthe mandate de novo. See United
States v. Lee, 358 F.3d 315, 320 (5th Cr. 2004).

The district court violated the mandate rule. W determ ned
in the original appeal that the appropriate neasure of damages
was the difference in the value of the | and before and after the
trespass, and we renmanded the case for trial on that anount.
Stevenson |, 327 F.3d at 409. On remand, however, the district
court decided that the anmount of damages was controlled by the
jury’s answer to the question asking whether the trespass was
w Il ful and caused actual damages. |[In reaching this conclusion,
the district court did not followthis court’s mandate.

Nevert hel ess, DuPont argues that the district court’s
actions were proper.? |Its principal argunent is that the
mandate, with its remand of this case for trial, did not prevent
the district court fromgranting sunmary judgnment based on the
plaintiffs’ failure to provide adequate expert evidence of the

properties’ value before the trespass. DuPont argues that this

2DuPont does not defend the entry of judgnment based on the
original jury findings.



is exactly what the district court did.

The record does not support DuPont’s characterization of the
ruling as a sua sponte sunmary judgnment based on defects in
expert testinony. Wile there were sone di scussions about expert
testinony during the pretrial conference in which the district
court entered judgnent, the court did not enter judgnent
i medi ately after those discussions. |In fact, just before the
court’s ruling, the parties and the judge addressed how | ong the
parties could question w tnesses about DuPont’s plant operations.
Moreover, only one day earlier, the district court had denied
DuPont’ s Daubert notions to exclude the testinony of the
plaintiffs’ expert. Finally, the district court’s statenent of
reasons for the judgnent does not refer to experts; it relies
solely on the jury answers fromthe trial.® 1In this
circunstance, we decline to transformthe district court’s entry
of judgnent on the original jury findings into a sua sponte entry

of sunmmary judgnment on the basis of expert testinony.?

3DuPont anal ogi zes this situation to that in Brunley Estate
v. |lowa Beef Processors, Inc., 704 F.2d 1351 (5th Cr. 1983). 1In
Brum ey Estate, we affirned a partial sumrary judgnent even
t hough the district court had provided no reason for its ruling.
ld. at 1362. Brunmley Estate is distinguishable; there the
relevant facts were undi sputed and the appellants “concede[d] the
reason for the district court’s ruling.” 1d. at 1359. That is
not the case here.

“We al so note that although a district court may grant
summary judgnent sua sponte, when it does so, the court nust
“provi de adequate notice and an opportunity to respond akin to
that required by [FED. R CQv. P.] 56(c).” Mannesman Demag Corp.
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In the alternative, DuPont argues that this case presents
the kind of “exceptional circunstances” that would permt
deviation fromthe nmandate rule. Although it clains that
exceptional circunstances exist, DuPont does not argue that this
case falls within any of the three recogni zed exceptions to the
mandate rule. In other words, it does not argue that the
evi dence was substantially different at the second trial, that
there has been a change in controlling authority, or that the
earlier decision was incorrect and would result in a manifest
injustice. Instead, DuPont relies on the sane failure of proof
argunents that it raises for its summary judgnent argunent. This
possi ble failure of proof does not justify creating a new
exception to the nmandate rule.

For these reasons, we reverse the judgnent of the district
court and remand this case for trial on damages.

REVERSED AND REMANDED

v. MYV Concert Express, 225 F.3d 587, 595 (5th Cr. 2000).
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