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Jose Al ej andro Mel endez- Montoya appeals his guilty-plea
conviction and sentence for being found in the United States,
W t hout perm ssion, follow ng his conviction of an aggravated
fel ony and subsequent deportation. See 8 U S.C. § 1326(a), (b).
Mel endez- Mont oya argues that the sentencing provisions in
8 U S.C. 8 1326(b) are unconstitutional and should be severed
fromthe statute. Ml endez-Mntoya acknow edges that his

argunent is foreclosed by Al nendarez-Torres v. United States, 523

U S 224, 235 (1998), but seeks to preserve the issue for review

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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in light of Apprendi v. New Jersey, 530 U S. 466, 490 (2000).

However, Apprendi did not overrule A nendarez-Torres. See

Apprendi, 530 U. S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Cr. 2000). This court nust foll ow

Al nendarez-Torres “unless and until the Suprene Court itself

determnes to overrule it.” Dabeit, 231 F.3d at 984 (interna
quotation marks and citation omtted).

Mel endez- Mont oya al so argues that the district court erred
by sentencing hi munder the mandatory Sentencing Quidelines

schenme hel d unconstitutional in United States v. Booker, 125 S.

Ct. 738 (2005). As Mel endez-Montoya raises his argunent for the

first tinme on appeal, reviewis for plain error only. See United

States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th Cr. 2005).
Mel endez- Mont oya has satisfied the first two prongs of the plain
error analysis by showng that the district court commtted error
that was plain. |1d. at 733. The error is not a structural one,

however, United States v. Malveaux, _ F.3d_, No. 03-41618, 2005

WL 1320362 at *1 n.9 (5th Gr. Apr. 11, 2005), and Ml endez-
Mont oya has not satisfied the third prong of the plain error
anal ysis by show ng that the error affected his substanti al

rights. See Val enzuel a- Quevedo, 407 F.3d at 733.

Accordi ngly, the judgnent of the district court is

AFFI RVED.



