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PER CURI AM *
In our previous opinion in this case, we affirnmed Defendant-

Appel | ant Deason’s sentence. See United States v. Deason, No.

04-30298, 124 Fed. Appx. 222 (5th Gr. Sep. 27, 2004) (per
curianm) (unpublished). Follow ng our judgnent, Deason filed a

petition for certiorari, in which he challenged the

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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constitutionality of the Sentencing CGuidelines as applied to
him?! The Suprene Court granted Deason’s petition for
certiorari, vacated our judgnent, and renmanded the case to this

court for further consideration in light of United States V.

Booker, 125 S. Ct. 738 (2005). W now reconsider the matter in
i ght of Booker and decide to REINSTATE our previous judgnent
affirm ng Deason’s sentence.

In his petition for certiorari, Deason challenged only the
district court’s alleged Sixth Anmendnent error, arguing that the
district court erred by enhancing his sentence under a mandatory
gui del i nes system based on facts not admtted by himor found by
a jury beyond a reasonabl e doubt.? Because Deason did not object
in the district court to the use of extra-verdict enhancenents to
conpute his sentence in a mandatory gui deline system this court

reviews the district court’s inposition of the enhancenents for

. Deason did not challenge in his petition for certiorar
our prior findings that: (1) the district court properly
cal cul ated his base offense | evel under § 2K2.1 of the Sentencing
Gui delines; and (2) Deason’s base offense level did not overstate
the seriousness of his crine. See Deason, 122 Fed. Appx. at 222.
Accordingly, we will consider only Deason’s Booker-related Sixth
Amendnent cl ai m here.

2 Specifically, Deason alleged in his petition for
certiorari that Sixth Amendnent error was comm tted when the
district court, rather than the jury, found that: (1) Deason’s
possession of a stolen rifle involved a firearm described in 26
U S C 8§ 5845(a), leading to a base offense | evel of eighteen
rather than twelve; and (2) Deason had wilfully obstructed
justice, leading to an additional two-level enhancenent.
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plain error.® See United States v. dano, 507 U S. 725, 732-37

(1993); United States v. Mares, 402 F.3d 511, 520 (5th Gr.

2005); United States v. Know es, 29 F.3d 947, 951 (5th Cr

1994). This court finds plain error when: (1) there was an
error; (2) the error was clear and obvious; and (3) the error

af fected the defendant’s substantial rights. d ano, 507 U S. at
732-37. \Wien these three conditions are all nmet, this court may
exercise its discretion to correct the error only if the error
“seriously affects the fairness, integrity, or public reputation
of judicial proceedings.” Mres, 402 F.3d at 520 (quoting United

States v. Cotton, 535 U.S. 625, 631 (2002)).

The first prong of the plain error test is satisfied in this
case. Under the mandatory guideline systemin place at the tine
of sentencing, Deason’s sentence was enhanced based on findings
made by the judge that went beyond the facts admtted by the
def endant or found by the jury. Deason has therefore established
Booker error. Because of Booker, this error is also plain,

satisfying the second prong of the test. United States v.

Bringier, 405 F.3d 310, 317 (5th Cr. 2005); Mares, 402 F.3d at

521 (citing dano, 507 U S. at 734, and Johnson v. United States,

520 U.S. 461, 468 (1997)).

The third prong of the plain error test, however, is not

3 Wi | e Deason did not allege in the district court that
Si xth Anmendnent error was commtted, he did raise his chall enge
to the constitutionality of the Sentencing Guidelines on appeal
inthis court. See Deason, 124 Fed. Appx. at 222.
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satisfied in this case. Deason has failed to show that the error
affected his substantial rights. The standard for determ ning
whet her an error affects substantial rights requires that the
error affected the outcone of the district court’s proceedi ngs.
Bringier, 405 F.3d at 317; Mares, 402 F.3d at 521 (citing Q4 ano,
507 U.S. at 734). To neet this standard, Deason bears the burden
of denonstrating a probability sufficient to underm ne confi dence

in the outcone. Mares, 402 F.3d at 521 (citing United States v.

Dom nguez Benitez, 124 S. C. 2333, 2340 (2004)). Because the

error here was the district court’s use of extra verdict
enhancenments to reach a sentence under Cuidelines that the
district court believed to be mandatory, the question is whether
Deason has denonstrated that the sentencing court would have
reached a different result had it sentenced Deason under an
advi sory schene rather than a mandatory one. Bringier, 405 F. 3d
at 317; Mares, 402 F.3d at 521-22.

Based on the record before us, we do not know what the trial
j udge woul d have done had the QGuidelines been advisory. Deason
has pointed to nothing in the record indicating that the district
court woul d have reached a different concl usion under an advi sory
schene. |In support of his claimthat the district court would
have i nposed a different sentence, Deason notes that counsel for
the governnent said that he had “no burning desire to see M.
Deason go to jail for any tinme. But that’s not the issue before
this Court. The issue before this Court is what does the | aw
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require of M. Deason’s conduct.” Deason also points to two
statenents nade by the district court at sentencing. First, the
district court stated that “[c]ontrary to public perception,
judges in federal courts do not exercise unfettered discretion in
passi ng sentences, and nust consider the federal sentencing
gui del i nes and the guidelines sentencing ranges.” Second, the
district court stated:

|’d like to echo one thing that you said, Ms. Hudsmth;

and, M. Deason, this reflects well on you and your

famly and your community, that although you have nade a

very--obviously a serious mstake that a |ot of people

still stand behind you. And they're prepared to support

you, not only when you--you know, when you’ ve done

sonet hi ng good, but al so when you’ ve nade a m st ake. And

that--as | said, | think that reflects favorably upon

them and on you also. And | hope that’s going to be a

bl essing to you as you pay your debt to society.
None of these statements denonstrate that the district court
woul d have inposed a different sentence on Deason had it
sentenced him pursuant to an advisory, rather than nmandatory,
sentencing regine. The prosecutor’s statenent sheds no |ight on
how the district court would have sentenced Deason under an
advi sory regine, and the district court’s statenents, which
merely acknow edge the existence of the Quidelines and express
synpat hy toward Deason, do not suggest that the district court
woul d have sentenced Deason differently had the Guidelines been
advi sory. Accordingly, Deason has failed to carry his burden of

denonstrating that his sentence |ikely would have been different

had the district court sentenced hi munder the post-Booker
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advi sory regi ne rather than the pre-Booker nmandatory regine. W

therefore find no plain error. See Bringier, 405 F.3d at 317,

Mares, 402 F.3d at 521-22.
For the foregoing reasons, we REINSTATE our judgnent

affirm ng Deason’s sentence.



