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for the Northern District of Texas
USDC No. 2:05-CV-297

Before H G3 NBOTHAM DAVI S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Tony Lynn Hailey, Texas prisoner # 911414, proceeding in
forma pauperis and pro se, appeals fromthe district court’s
dismssal with prejudice of his 42 U S. C. 8§ 1983 civil rights
conplaint as frivolous and for failure to state a claim In his
conplaint, Hailey argued that nunerous officials at the Texas

Departnent of Crimnal Justice (TDCJ) Dalhart Unit retaliated

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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against himfor filing grievances, engaged in acts of deliberate
indifference to his safety and nedi cal needs, conspired agai nst
him and denied himaccess to the courts. Qur review is de novo.

Ceiger v. Jowers, 404 F.3d 371, 373 (5th GCr. 2005).

Retal i ati on

Hai | ey asserts that Savers retaliated agai nst himand found
himguilty of a disciplinary violation because Hailey mailed to
the regional director of the prison unit an anmendnent to a life
endanger nent conpl aint that alleged m sconduct by Savers and
other prison officials. Hailey contends that he was puni shed
wth 15 days in solitary confinenent, 30 days w thout recreation
or conmm ssary privileges, and a reduction in line class status.

Hai |l ey’ s puni shnents are not the type of hardshi ps that give

rise to a liberty interest protected by due process. See Madi son

v. Parker, 104 F.3d 765, 768 (5th Cr. 1997). Hailey’'s claim
concerning Savers’s disciplinary reports does not inplicate

Hail ey’ s constitutional rights. See Castellano v. Fragozo, 352

F.3d 939, 942 (5th Cr. 2003).

Deli berate indifference

Hai | ey asserts that Savers was aware of grievances regarding
nerve damage and pain in Hailey' s back and knees and that Savers
acted with deliberate indifference to Hailey' s inability to
performfield work. Hailey contends that Savers did not act in
accordance with his supervisory responsibilities and did not

relieve Hailey fromhis assigned work detail. Hailey's
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conclusional allegations are insufficient to establish that
Savers knew of and disregarded the risk that Hailey would suffer
injury if he was not assigned to a different work detail. See

Domno v. Texas Dep’'t of Crimnal Justice, 239 F.3d 752, 756 (5th

Cr. 2001); Koch v. Puckett, 907 F.2d 524, 530 (5th Cr. 1990)

Hai | ey argues that Dr. Basse, a physician at the Dal hart
Unit, and Maxey, a nedical admnistrator at the Dal hart Unit,
acted with deliberate indifference to his nedical needs. Hailey
argues that although Basse did not assign Hailey to field work,
Basse had a duty to reinpose a work restriction for Hailey to
prevent harmto his injured back and knee. Hailey argues that
Maxey failed to intervene as a supervisor after he was notified
of Hailey's grievances agai nst Basse.

Hai | ey does not brief the district court’s conclusion that
Basse was unaware of any risk of harmfromHailey s job
assignnent. Rather, Hailey argues only in a conclusional fashion
t hat Basse shoul d have inposed a work restriction after he becane

aware of Hailey's pain. See Dom no, 239 F.3d at 756. To the

extent that Hailey sues Maxey in his role as a supervisor, Hailey
has failed to allege specific facts to denonstrate that Maxey had
personal involvenent in placing Hailey in a job assignnent that
posed a substantial risk of harmor that Mxey inplenented

policies to physically harmHailey. See Thonpkins v. Belt, 828

F.2d 298, 303-04 (5th Gr. 1987).
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Conspi racy

Hai | ey contends that Lowey, a substitute counsel enployed
by the Dal hart Unit, conspired with Savers and did not
investigate Hailey's clains and present a reasonabl e defense at
Hail ey’s disciplinary hearing. Hailey asserts that Mrkgraff
di scovered that he had been included in Hailey’'s life
endanger nent anendnent |etter and conspired with other prison
officials to retaliate against Hailey for filing a disciplinary
conplaint. Hailey asserts that Markgraff was not an inparti al
di sci plinary hearing officer.

Hai | ey’ s concl usional all egations against Lowey and

Mar kgraff do not include facts sufficient to support a conspiracy

claim See Rodriquez v. Neeley, 169 F.3d 220, 222 (5th Cr

1999); Koch v. Puckett, 907 F.2d 524, 530 (5th Cr. 1990).

Further, Hailey’' s punishnent as a result of the disciplinary

proceedi ngs do not inplicate a liberty interest. See Madison,

104 F. 3d at 768.

Hai | ey argues that G een and Conners, grievance
investigators at the Dalhart Unit, participated in a conspiracy
to retaliate against him He argues that Geen falsified the
recei pt date on Hailey’' s grievance appealing his disciplinary
puni shment and that Conners refused to file his grievance.

Hai |l ey provides no material facts in support of his claimthat
Green and Conners acted maliciously with respect to the filing of

his grievances. See Al-Ra’id v. Ingle, 69 F.3d 28, 32 (5th Cr
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1995) (general i zed assertions and conclusional allegations are
insufficient to establish malice). Moreover, any failure of
t hese defendants to conply with the TDCJ filing procedures is
insufficient to establish a constitutional violation. See

Jackson v. Cain, 864 F.2d 1235, 1251-52 (5th Gr. 1989). To the

extent that Hailey seeks to raise an independent claim of
mal i ci ous prosecution against Geen, this claimis non-actionable

under 8§ 1983. See Castell ano, 352 F.3d at 942.

Access to the courts

Hai | ey argues that Buck, a nailroom supervisor at the
Dal hart Unit, violated Hailey’'s right of access to the courts by
failing to prevent the opening of Hailey’'s nmail. Hailey does not
al | ege personal involvenent on the part of Buck, nor does Hail ey
al l ege that Buck inplenented policies to infringe upon Hailey’s

constitutional rights. See Thonpkins v. Belt, 828 F.2d 298, 303-

04 (5th Gr. 1987). Hailey's claimof supervisory liability is

non-acti onabl e under § 1983. See Alton v. Texas A & MUniv., 168

F.3d 196, 200 (5th Gr. 1999). Further, Hailey does not allege
prejudice as a result of any interference with his mail. See

McDonald v. Steward, 132 F.3d 225, 230-31 (5th Cr. 1998).

Hai | ey does not brief sufficiently the district court’s
dism ssal of his clains of conspiracy agai nst Messer, Harrison,
and of deliberate indifference against Hollers. Hailey also does
not renew his anended cl ains that Savers denied various

grievances and that Buck del ayed and opened his | egal mail
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These cl ains are thus abandoned. See Bri nkmann v. Dallas County

Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

Accordingly, the district court did not err in dismssing

Hailey's 8 1983 clains. See Ceiger, 404 F.3d at 373.

Hai l ey’ s appeal is wi thout arguable nerit, is frivolous, and
is dismssed. See 5THOR R 42.2. The dism ssal of Hailey's
8§ 1983 conplaint and the instant dism ssal each count as a strike

for purposes of 28 U S.C 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 387-88 (5th Gr. 1996). Hailey is warned that if
he accunul ates three strikes, he may no | onger proceed |IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. See 8§ 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



