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PER CURI AM *

On 16 August 2004, Jose Luis Ml donado was sentenced, inter
alia, to 262-nonths inprisonnent, after a jury convicted him of
possessing marijuana, with the intent to distribute, in violation
of 21 U S.C. 8 841(a)(1l) and (b)(1)(B). Proceeding pro se, he
chal l enges, inter alia: the sufficiency of the evidence; and his
career-of fender sentencing enhancenent. CONVI CTI ON  AFFI RVED;

SENTENCE VACATED; REMANDED FOR RESENTENCI NG

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



l.

On 29 August 2003, Border Patrol Agents in Texas were infornmed
that a tractor-trailer carrying narcotics mght cross the dine
checkpoint on H ghway 90 around 3:00 a.m Around 3:15 a.m,
Mal donado’s tractor-trailer entered Cine’'s primary inspection
area, where Agents questioned him about his truck’s contents and
destination. Upon inspecting the bill of |ading, which Ml donado
had signed, Agents determ ned he was considerably off his travel
route. Wen questioned, Mal donado nervously told Agents he took a
12- hour detour to deliver his wife and child to Del Rio. Agents
request ed, and Mal donado consented, to a search of the trailer.

A narcotics-trained canine immedi ately alerted on the rear of
the trailer and went into a “pinpoint stare” at the front. \Wen
Agents approached the trailer’'s rear doors, they snelled air
freshener, which, they later testified, is often used to nask
narcotics’ odors. At the rear doors, the dog al erted again.

Comrercial trailers are sealed using an alumnum strip
roughly half an inch wide by five inches long to prevent tanpering
wth the load inside; the seal is then stanped with a nunber
reflected on the bill of |ading. At trial, an Agent testified
trailer seals can be renpbved and replaced w thout breaking them
After recording and matchi ng Mal donado’s trailer’s seal nunber to
that on the bill of lading, Agents broke the seal and opened the
doors, revealing pallets of antifreeze with 12 duffel bags on top.
Entering the trailer, Agents snelled a stronger air-freshener scent
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and found the trailer’s interior walls wet with the fragrance.
When asked what the bags contai ned, Ml donado responded: “That is
not mne”. He then becane aggravated and cursed while being
handcuffed and read his Mranda rights.

Further inspection revealed: the duffel bags held
approxi mately 953 pounds of marijuana w apped i n cel | ophane bl ocks;
broken seals were in the trailer; and Madonado' s cab contai ned,
inter alia, a pair of night-vision goggles and a | ogbook beari ng no
entries for the previous two days. At trial, an Agent testified
the marijuana woul d have sold for approxi mately $450 per pound in
t he San Antonio area.

1.

The delay in this appeal demands explanation. As not ed,
Mal donado i s proceedi ng pro se. He had counsel at trial (February
2004) and sentenci ng (August 2004). On appeal, he changed counsel
in Decenber 2004, and in October and Decenber 2005, before
proceeding pro se in My 2006. Bef ore Mal donado’s notion to
relieve his last attorney was granted, that attorney had already
filed Mal donado’s opening brief. That brief was w thdrawn, and
Mal donado filed his substitute pro se brief in August 2006. He
filed his pro se reply brief in Decenber 2006 (and his corrected
reply brief in January 2007).

Regardi ng his conviction, Ml donado contends: the evidence

was insufficient to convict himof know ngly possessing marijuana



wth the intent to distribute it; the district court erroneously
refused to suppress evidence of the marijuana; and the jury was
i nadequately instructed because the court reporter failed to
transcribe the jury charge. These contentions fail.

For his sentence, he asserts his career-offender enhancenent
was i nproper under Cuidelines § 4Bl. 2. The Governnment concedes
error.

A

Concerning theinsufficiency-of-the-evidence claim the deni al
of Mal donado’s notions for judgnent of acquittal is reviewed de
novo. E.g., United States v. Burns, 162 F.3d 840, 847 (5th Gr.
1998). Viewing the evidence in the light nost favorable to the
verdict, we accept the jury's credibility choices and reasonabl e
i nf erences. E.g., United States v. Anderson, 174 F.3d 515, 522
(5th Gr. 1999). Restated, a conviction nust be upheld if a
rational jury could have found the Governnent proved the offense’s
essential elenents beyond a reasonabl e doubt. Id.

Mal donado mai ntains the evidence fails to establish he knew
the marijuana was in his trailer. Needless to say, know edge is an
essential elenent of drug offenses for possession with the intent
to distribute. See 21 U S.C. § 841(a); United States v. Mbreno,
185 F. 3d 465, 471 (5th Cr. 1999). Odinarily, such know edge may
be inferred from a defendant’s control over the narcotics’

| ocati on. Moreno, 185 F.3d at 471. When drugs are conceal ed



however, additional circunstantial evidence is required. 1d.; see
also, United States v. Diaz-Carreon, 915 F.2d 951, 954 (5th Cr.
1990) (it is a “fair assunption that a third party m ght have
conceal ed the control | ed substance[] in the vehicle wwth the intent
to use the unwitting defendant as the carrier in a snuggling
enterprise”).

Mal donado’ s trail er contai ned 953 pounds of marijuana, val ued
at nore than $400,000. The jury could have reasonably inferred he
woul d not have been entrusted to transport such a |arge val ue or
quantity of narcotics wthout his know edge. E. g., United States
v. Villarreal, 324 F.3d 319, 324 (5th G r. 2003) (large quantity or
hi gh val ue of narcotics is probative of know edge); United States
v. Ranpbs-CGarcia, 184 F. 3d 463, 465-66 (5th G r. 1999) (70 pounds of
hi dden marijuana evi nci ng know edge) .

The jury also could have reasonably inferred Ml donado’s
know edge of the marijuana through his nervousness, conflicting
statenents, or inplausible story. Diaz-Carreon, 915 F.2d at 954-
55. The evidence showed, inter alia: the trailer was | oaded and
seal ed at a warehouse near Houston, Texas; the trailer was wei ghed
before and after loading; a digital photograph of the |oad was
taken before the trailer was seal ed; despite his enployer’s policy
for bi ddi ng detours, Ml donado rerouted 12 hours out of the way to
Del Rio (approximately 320 mles each way), instead of delivering

the load directly to San Antoni o per the bill of lading; in further



contravention of his enployer’s requirenents, and of the |aw,
Mal donado failed to maintain his truck’s | og book for at | east two
days; and night-vision goggles were not necessary for a driver’s
duties in the trucking business. The weighing and the digita
phot ograph denonstrate the trailer could not have contained the
wei ght (over 900 pounds) of the marijuana when it left the
war ehouse. The remaining circunstantial evidence casts serious
doubt on the claimthat Ml donado took his child and wife to Del
Rioin his fully-loaded, 80,000 pound truck in the dead of night.
| d. Hi s nervousness further supports the jury’'s inference of
know edge. | d. In short, anple evidence supports a reasonabl e
jury’s finding, beyond a reasonable doubt, Ml donado knew he was
transporting marijuana.
B

Regardi ng the denial of his notion to suppress the marijuana,
Mal donado contends, for the first tine on appeal, the Agents
extended his primary checkpoint questioning beyond the tine
permtted by the Fourth Anendnent. He also maintains his consent
was not voluntarily given. In his reply brief he asserts the
Agent s exceeded the scope of their del egated powers. Wen error is
properly preserved, a suppression ruling is reviewed de novo;
factual findings, for clear error. E. g., United States v. Castro,
166 F.3d 728, 731 (5th Cr. 1999). But “[g]enerally, if a party

fails totinely raise anissue indistrict court, we wll reviewit



for plain error unless the party nmade its position clear to the
district court and to have objected would have been futile”.
United States v. Castillo, 430 F.3d 230, 242 (5th Gr. 2005)
Pl ai n, although not per se reversible, error exists if a clear or
obvi ous error affected a party’s substantial rights. E.g., United
States v. A ano, 507 U S. 725 (1993).

In district court, Ml donado nerely clainmed his consent was
limted to the Agents | ooking at the back of his trailer, not to
their looking inside the trailer. The district court ruled it need
not reach the issue because “there was adequate evidence to give
rise to probable cause to search the trailer”. W agree.

Because Mal donado did not preserve in district court his claim
concerning the duration of the primary-checkpoint questioning, it
is reviewed only for plain error. Castillo, 430 F.3d at 242.
Mal donado fails to show a clear or obvious error because
uncontradi cted testinony at the suppression hearing was that the
initial questioning in the primary checkpoint, including when he
consented to the search, “took no nore than one mnute”. “[ Al
couple of mnutes” is a perm ssible duration for a checkpoi nt stop.
United States v. Machuca-Barrera, 261 F.3d 425, 435 (5th Grr.
2001). Moreover, the Border Patrol nay extend a checkpoint stop to
search for drugs based on “consent or probable cause”. 1d. at 434.

Thus, no clear error exists.



Regar di ng Mal donado’ s renai ning contention, not raised until
his reply brief, it goes without saying that this court does not
consider issues raised for the first tineinareply brief. E.g.,
United States v. Jackson, 50 F.3d 1335, 1340 n.7 (5th Cr. 1995).

C.

Mal donado next asserts the jury was inadequately instructed
because the court reporter neglected to transcri be the jury charge.
The Court Reporter Act requires a verbatim transcript of all
proceedi ngs in open court in a crimnal case. 28 U S. C. 8§ 753(b);
United States v. Taylor, 607 F.2d 153, 154 (5th Cr. 1979). For
reversal, however, depending on whether defendant has the sane
counsel on appeal as at trial, a defendant nust show an om ssion

either “prejudice[d] his appeal” (sanme counsel) or concerns “a
substantial and significant portion of the record” (new counsel).
United States v. Selva, 559 F.2d 1303, 1305-1306 (5th Cr. 1977).
Here, of course, Mal donado is proceeding pro se. See Taylor, 607
F.2d at 154 (not having to decide standard for pro se appellant).

The district court provided a copy of the jury charge to each
juror and asked them to read it along with the court. The court
al so provided Ml donado a copy of the charge, and the record
contains the charge, signed by the Judge. Ml donado, of course,

was present at trial. Mor eover, proceeding pro se, he does not

allege any error in these copies of the charge. Accordi ngly,



regardl ess of the | egal standard to be applied, Ml donado fails to
show reversible error.
D

Final Iy, Mal donado contends the district court violated United
States v. Booker, 543 U. S. 220 (2005), in finding he was a career
of fender under CGuidelines § 4B1.2. |Inter alia, Ml donado clains
the district court erred in characterizing as violent a prior
Washi ngton state-court third-degree assault conviction, which that
court had deened non-vi ol ent.

Because Mal donado’s trial counsel tinely raised an objection
at sentencing pursuant to Bl akely v. Washington, 542 U S. 296, 302
(2004) (facts used in state court to increase a sentence beyond t he
statutory maxi munm nust be proved to a jury beyond a reasonable
doubt), his challenge is reviewed for harmless error. See United
States v. Mares, 402 F. 3d 511, 520 n.9 (5th Gr. 2005) (“if ... the
Si xth Anmendnent issue presented in Booker ... is preserved in the
district court by an objection, we wll ordinarily vacate the
sentence and remand, unless ... the error is harm ess under Rule
52(a) of the Federal Rules of Crimnal Procedure.”). The

Gover nnent concedes it cannot denpbnstrate the error was harml ess.



For the foregoi ng reasons, Mal donado’ s convi ction i s AFFI RVED,
his sentence is VACATED;, and this matter is REMANDED to district
court for resentencing.

CONVI CTI ON AFFI RVED;, SENTENCE VACATED, REMANDED FOR RESENTENCI NG
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