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WENER, Circuit Judge:
This case returns to us on remand from the Supreme Court in

light of its recent opinion in Tennard v. Dretke.! Petitioner-

Appel lant Ted Calvin Cole argues that a trio of recent cases —

Tennard, Smith v. Texas,? and Bigby v. Dretke® —require reversal

of the district court’'s denial of his 28 US.C. § 2254 habeas

corpus petition and petition for a certificate of appealability

' —US — 124 S. C. 2562 (2003).
2 —US — 125 S. C. 400 (2003).
3 402 F.3d 551 (5th G r. 2005).



(“COA"). Cole asserts that the Texas capital sentencing schene’s
special issues did not allowthe jury to give “full consideration
and full effect” to the mtigating evidence that he presented at
t he puni shnent phase of his trial. W reverse the district court’s
denial of a COA grant Cole a COA on his Penry claim but
ultimately affirmthe district court’s denial of habeas relief.

| . FACTS AND PROCEEDI NGS

I n Decenber 1987, Col e was staying at an abandoned notel with
his stepbrother, M chael Hi ckey (“Mchael”), and M chael’s w fe,
Kelly Hi ckey (“Kelly”). Cole nentioned to the H ckeys that he was
willing to kill soneone to obtain cash. Cole and M chael deci ded
to rob Kelly’ s grandfather, Raynond Ri chardson, and then strangle
himto death.

Two days after this conversation, Cole, Mchael, and Kelly
went to Richardson’s hone and visited with himin his |living room
for several hours. The group noved to the kitchen. As R chardson
|l eft the kitchen, Cole pushed himto the floor, where Ri chardson
| anded face down. Cole then sat on R chardson’s back and strangl ed
himw th a dog | eash that the nmen had brought to the house for this
purpose. After Richardson died, the group put his body under his
bed. They searched the house for cash, finding twenty dollars in
Ri chardson’s wallet. Mchael took the cash fromthe wallet, and
Cole took the noney to the grocery store to buy beer and bacon

Cole returned to Richardson’s house and shared the groceries with



M chael . The norning after the nurder, Kelly and M chael
surrendered thenselves to the police and gave statenents. Kelly
eventually testified at Cole's trial.

The police arrested Cole at Richardson’s hone the norning
after the nurder. Cole gave the police two statenents in which he
confessed to having nurdered Richardson. The statenents were
i ntroduced against Cole at trial. In one of these statenents, Cole
admtted that the group decided to strangle R chardson because “it
was quiter [sic] then [sic] shooting him and not as nessy as
cutting his throat and it just seened the easiest way to do it.”
The jury found Cole guilty of the capital mnmurder of R chardson
while in the course of conmtting and attenpting to conmt robbery.

I n response to special issues at the end of the penalty phase,
the jury answered that (1) Cole had deliberately killed Ri chardson,
and (2) there was a probability that Cole posed a threat of future
danger ousness. The trial court accordingly sentenced Cole to
deat h. The Texas Court of Crimnal Appeals (“TCCA’) affirned
Col e’ s conviction and sentence, and the United States Suprenme Court
denied his petition for a wit of certiorari.

Cole filed an application for post-convictionrelief in state

court, raising, inter alia, a Penry v. Lynaugh* claim The trial

court recommended denying Col e’ s application, and the TCCA did so.

4492 U.S. 302 (1989) (“Penry 1"), abrogated on other grounds,
Atkins v. Virginia, 536 U S. 304 (2002).
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Cole then filed a 28 U S.C. 8§ 2254 habeas corpus petition in
the district court, raising six clainms, including the Penry claim
and an ineffective assistance of counsel claim As to his Penry
claim Cole argued in the district court that his mtigating
evidence of a “destructive famly background” and of “organic
neur ol ogi cal defects” —specifically, alack of inpulse control —
was “constitutionally relevant mtigating evidence” under our
precedent. Cole also argued that Texas’s two special issues were
not an effective vehicle for the jury to give “full consideration
and full effect” to his mtigating evidence.

The district court held that Cole’s evidence fell short of our
standard for “constitutionally relevant” mtigating evidence. The
district court also concluded that, regardless of any possible
constitutional relevancy, the mtigating evidence that Cole
presented during the penalty phase was fully within the jury’'s
reach given the broad scope of the special issues.®> The district
court ultimately denied all of Cole's clains on the nerits. The

district court further denied Cole’s notion to alter or anend the

°> The district court stated:

Evi dence of Cole’s destructive famly background
evidence [sic] could be considered under the future
danger ousness speci al issue.

Evi dence of Col e’ s organi c neurol ogi cal deficiency
could be considered under either the deliberateness or
the future dangerousness special issues. Test i nony
regarding Cole’ s lack of inpulse control was offered to
expl ain the of fense and denonstrate a capacity for change
t hrough his “outgrowi ng” the inpulsivity over tine. The
rel evance of this evidence to the future dangerousness
inquiry of the second issue is readily apparent.
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j udgnent under Federal Rule of Civil Procedure 59(e) and Cole’s
motion for a certificate of appealability (“CQOA”).

Col e appeal ed the district court’s denial of his Section 2254
habeas corpus petition, his notion to alter or anend the judgnent,
and his application for a COA. W denied Cole’'s notion for a COA
as to his Penry claim W held that reasonable jurists would not
debate the district court’s conclusion that Col e’ s evidence was not
constitutionally relevant mtigating evidence. Cole asked us to
reconsider our denial of a COA on this claimin light of the

Suprene Court’s grant of certiorari in Snmth v. Dretke® and Tennard

v. Dretke.” W rejected Cole's argunent, denied his notion for
reconsideration, and ultimately affirmed the district court’s
denial of Cole s Section 2254 habeas corpus petition.

Col e appealed to the Suprene Court. Inlight of its opinionin
Tennard, in which the Suprenme Court rejected our “constitutiona
rel evancy” test for mtigating evidence, the Court vacated our
panel opi nion® and remanded for further proceedi ngs consistent with
Tennard.

DI SCUSSI ON
Section 2253 of the Antiterrorismand Effective Death Penalty

Act (“AEDPA’) forecloses appeal from a state habeas proceeding

6 124 S. Ct. 46 (2003).
7124 S. Ct. 383 (2003).

8 Abdul -Kabir v. Dretke, 125 S. C. 496 (2004). Col e changed
his nanme to Jalil Abdul -Kabir when he adopted the Muslimfaith.
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unless a circuit justice or judge issues a COA.° W may issue a
CQA “only if the applicant has made a substantial showi ng of the
denial of a constitutional right.”® To nake this show ng, Cole
must denonstrate that “jurists of reason could disagree with the
district court’s resolution of his constitutional clainms or that
jurists could conclude the i ssues presented are adequate to deserve
encouragenent to proceed further.”!

In determ ning whether to grant a COA, we are limted “to a
threshold inquiry into the wunderlying nerit[s] of [Cole’s]
clains.”'2 This threshold inquiry “does not require ful

consideration of the factual and | egal bases adduced i n support of
the clainms.”®® |Instead, we base our determ nation on “an overview
of the clainms in the habeas petition and a general assessnent of
their nerits.”? Wen the district or state court has inposed the

deat h penalty, “any doubts as to whether a COA shoul d i ssue nust be

resolved in [petitioner’s] favor.”?®

928 U S.C. § 2253(c)(1)(A).
10 1d. § 2253(c)(2).

- Mller-El v. Cockrell, 537 U S. 322, 327 (2003) (citing
Slack v. McDaniel, 529 U.S. 473, 483 (2000)).

12 M|ler-El, 537 U S. at 327.
13 |d. at 336.
144,

1 Mller v. Dretke, 404 F.3d 908, 913 (5th Cir. 2005) (citing
Her nandez v. Johnson, 213 F.3d 243, 248 (5th Cr. 2000)).

6



Col e argues that heis entitled to a COA on his claimthat the
Texas capital sentencing schene’s two special issues did not all ow
the jury to give “full consideration and full effect” to the

mtigating evidence that he presented at the punishnment phase of

his trial. Specifically, Cole argues that Tennard and Smth —as
well as our recent opinion in Bigbhy —require reversal of the

district court’s denial of his Section 2254 habeas corpus petition
and request for a COA

Texas’ s capital punishnment schene nust neet two requirenents
to conply wwth the Eighth Amendnent. First, it nust “channel the
di scretion of judges and juries to ensure that death sentences are
not meted out wantonly or freakishly.”® Second, it nust “confer
sufficient discretion on the sentencing body to consider the
character and record of the individual offender.”! Accordingly,
any relevant mtigating evidence “cannot be placed beyond the
ef fective reach of the jury.”*® To prevail on a Penry claim Cole
must denonstrate that (1) the mtigating evidence adduced at the

penalty phase of his trial neets the “low threshold for

6 Gahamv. Collins, 506 U.S. 461, 468 (1993).

17 Bi gby, 402 F.3d at 564 (citing G aham 506 U.S. at 468).
8 1d. (citing Gaham 506 U S. at 475).
7



rel evance; "' and, if so, (2) the evidence was beyond the effective
reach of the jury.?

Bef ore Tennard, to denonstrate t hat evi dence was
constitutionally relevant and mtigating, we required a petitioner
to show that (1) he had a “uniquely severe permanent handi cap”
acquired through no fault of his own, and (2) there was a nexus
between the offense and the petitioner’s “severe permanent
condition.”? In our original panel opinion, we held that Col e had
failed to denonstrate “that jurists of reason could debate the
correctness of the district court’s determ nation that the nexus
requi renent applie[d] to his Penry claim”

In Tennard, the Suprene Court explicitly rejected our
“constitutional relevance” test.? The Tennard court stated:

The Fifth Crcuit’s test has no foundation in the

decisions of this Court. Neither Penry | nor its progeny

screened mtigating evidence for “constitutional

rel evance” before considering whether the jury

instructions conported wth the E ghth Anendnent.
| ndeed, the mtigating evidence presented in Penry | was

concededly relevant so even if limting principles
regardi ng rel evance were suggested i n our opinion —and
we do not think they were —they could not have been

material to the hol ding.?

19 Tennard, 124 S. C. at 2570.

20 See Bi gby, 402 F.3d at 564-65; Madden v. Collins, 18 F.3d
304, 308 (5th Gir. 1994).

2l Davis v. Scott, 51 F.3d 457, 460-61 (5th CGr. 1995),
overruled in part by Tennard, 124 S. C. at 2569-70.

22 124 S. . at 2570.
2 1d. (enphasis in original) (citations omtted).
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The Tennard Court also clarified the standard for relevant
mtigating evidence:

W established that the neaning of relevance is no
different in the context of mtigating evidence
introduced in a capital sentencing proceedi ng than in any
ot her context, and thus the general evidentiary standard
——any tendency to nake the exi stence of any fact that is
of consequence to the determ nation of the action nore
probable or less probable than it would be w thout the
evi dence —applies.?

Because we relied on the “nexus” requirenent to deny Col e a COA on

his Penry | claim and because the district court relied — at
| east in part —on our nowdefunct test, we hold that jurists of

reason coul d debate whether Cole’s mtigating evidence is rel evant.
Accordingly, we grant Cole a COA on this claim

1. Rel evant Mtigating Evidence

W nust first determne whether Cole’s mtigating evidence
nmeets the lowthreshold for rel evance as articul ated by the Tennard
Court.? The district court correctly classified Cole’'s nother’s

testinony of a destructive famly background as foll ows:

A. Cole’'s nmother was an al coholic who was unable to
care for her children.
B. Cole’s father was arrested for trying to rob a

i quor store.
C. Cole’s father deserted the famly when Cole was
five years ol d. 2

24 |d. (citing Mckoy v. North Carolina, 494 U S. 433, 440-41
(1990)) (quotations omtted).

» 124 S. . at 2570.

%6 Cole’'s nother testified as to the last tinme Cole saw his
f at her:
The last tine he saw his father, his father brought him

9



D. Cole’s nother then noved with her children to her
parents’ hone.

E. Cole’s grandparents were alcoholics who did not
want the children to live with them

F. Col e was isolated from other children because his
grandparents’ hone was eight mles out of town.

G School buses did not run to the grandparents’ hone,
and the grandparents did not allow Cole’s nother to
use their car to take Cole to school

H. Cole was placed in a children’s hone at the age of

five.

During Cole’s five years in the honme, his nother
visited himonly tw ce.

J. Cole’s father never visited himat the hone.

K. Col e’ s uncl e adopted Cole’s brother, but not Cole.

Dr. Jarvis Wight, a psychol ogi st who adm ni stered a battery
of psychol ogi cal and neuropsychol ogical tests to Cole, testified at
Col e’s punishnment phase that Cole had a “very rugged, rough
chil dhood,” that he experienced “a bad, very painful background,
and that he “never felt |loved and worthwhile in his life.” Dr.
Wight stated that Col e had repressed nmany of the nenories of his
turbul ent chil dhood. Dr. Wight also testified that Cole’s famly
background led himto experience “terrific needs for nurturance,”
a “fragnented personality,” and “chronic depression.” He stated
that while awaiting trial, Cole was so “distressed” and
“distraught” that he tried to commt suicide by cutting his own

t hr oat .

to San Angel o. He had took [sic] himoff to Abilene and
brought himin [sic] San Angelo and dropped him off a
bl ock from where he thought | I|ived and said, “Your
not her |ives down in that block. Go find her,” and drove
off. That’s the last tinme he had seen [sic] his father.

10



The district court rejected Cole’'s “famly background”
evidence as relevant mtigating evidence because “[n]o testinony
was presented that these events caused any type of psychol ogical
effect on Cole” and “Cole fail[ed] to show that his comm ssion of
capital nurder was in any way attributable to his ‘destructive
famly background.’”

Gven the low threshold for relevant mtigating evidence
articulated by the Tennard Court, we find that evidence of Cole’s
turbulent famly background constitutes relevant mtigating
evi dence. Col e need not show that any psychol ogical condition
caused by his destructive famly background is linked to his
conduct; he need only show that it existed, and that a jury could
find that a sentence other than death would be warranted.?” The
district court erred when it rejected Cole's evidence of a
destructive famly background under the “nexus” test expressly
rejected by the Suprenme Court in Tennard. The Suprene Court itself
has sancti oned evi dence of famly history and enoti onal di sturbance

as relevant mtigating evidence.?®

21 See Tennard, 124 S. Ct. at 2570; see also Skipper v. South
Carolina, 476 US. 1, 5 (1986) (holding that evidence of a
def endant’ s good conduct injail, while not related specifically to
his culpability for the crine that he commtted, nust be all owed
before the jury because “such evidence would be mtigating in the
sense that it mght serve as a basis for a sentence |less than
death.”).

28 See, e.q., Eddings v. Cklahoma, 455 U.S. 104, 115 (1982)
(“Nor do we doubt that the evidence Eddi ngs offered was rel evant
mtigating evidence. . . Evidence of adifficult famly history and
of enotional disturbance is typically introduced by defendants in
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We al so concl ude that Col e’ s evidence of “organi c neurol ogi cal
deficiency” — specifically, a lack of inpulse control —is

relevant mtigating evidence. Dr. Wight explicitly testifiedthat

Col e suffered fromdi m nished inpulse control. He stated:
Ted?® | acks a great deal of inpulse control. And | think
that’s inportant in these tests | gave. . . . It

i ndi cates sone central nervous damage or very likely

central nervous damage. Conbine that and all the other

factors of Ted' s background, all these other things,

we’'re goi ng to have an i ndi vidual with sone real problens

with inpulse control.?3°
Dr. Wight also stated that the conbi nation of Cole’s destructive
chi | dhood of negl ect and abandonnent had inpaired his judgnment and
his ability to control his behavior. Accordingto Dr. Wight, Cole
| earned to cope with reality by living in a “fantasy” world. Dr.
Wight testified that although Cole started out in life with
“fantastic raw nmaterial,” the abandonnent, negl ect, and
m streatnment that he suffered as a child left his personality “very
damaged” and “horribly” distorted.

The district court rejected Cole’ s evidence of organic
neur ol ogi cal deficiency because the “[t]estinony from Dr. Jarvis

Wight fail[ed] to establish that Cole actually suffers from any

organic brain danmage, let alone that the disorder constitutes a

mtigation.”).

2 “Ted” refers to Cole in the direct citations from the
record.

30 Al'though Cole scored in the bottom five per cent of the
popul ati on on sone of the tests, he scored a 132 on an |.Q test.
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‘“uniquely severe handicap’ to which Cole’'s crimnal act was
attributable.”3 Because it relied on a test that the Suprene Court
has “never countenanced” and has now “unequi vocally rejected,” the

district court assessed [Col e’ s] claimunder an inproper |egal
standard.’ "% That Cole’'s evidence was relevant for purposes of
mtigation is now clear under current Suprene Court precedent. 33

2. Jury lnstructions

Wth that background to establish the framework of our
analysis, we turn to the principal issue in dispute —whether, at
t he puni shnent phase of his trial, Texas’'s special issues allowed

Cole’s jury to give full consideration and effect to the evidence

31 The district court also rejected Cole’ s evidence of organic
neur ol ogi cal deficiency as relevant mtigating evidence because the
“evidence [was] entirely insufficient to prove that Cole did, in
fact, suffer from an organic neurol ogical deficit.” As not ed
above, however, because the district court applied an i nproper test
to screen the mtigating evidence, it erred. Further, it iswthin
the sentencer’s province to accord the appropriate weight to any
mtigating evidence. See, e.q., Shannon v. State, 942 S. W 2d 591,
597 (Tex. C. Cim App. 1996) (“Instead, jurors must individually
determ ne what evidence, if any, mtigates against the inposition
of the death penalty, and what weight, if any, to give that
evidence in its consideration.”). Because any possible organic
deficiency could weigh against a death sentence, it is relevant
mtigating evidence under Tennard.

% Smith, 125 S. Ct. at 405.

3% See lLockett v. Onio, 438 U S. 586, 604 (1978) (“[We
concl ude that the Ei ghth and Fourteenth Anendnents require that the
sentencer . . . not be precluded fromconsidering, as a mtigating
factor, any aspect of a defendant’s character or record and any of
the circunstances of the offense that the defendant proffers as a
basis for a sentence |ess than death.” (enphasis in original and
added)); see also Tennard, 124 S C. at 2573 (“lnpaired
intellectual functioningisinherently mtigating.”) (citing Atkins
v. Virginia, 536 U S. 304, 316 (2002)).
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of destructive famly background and organic neurol ogica
deficiency. Cole argues that a COA shoul d i ssue because reasonabl e
jurists could disagree with the district court’s concl usion that
his relevant mtigating evidence was not beyond the effective reach
of the jury. In light of the Suprene Court’s opinionin Smth and
our recent opinion in Bigby, we conclude that jurists of reason
coul d debate the district court’s conclusionthat Cole’'s mtigating
evidence was not beyond the effective reach of the jury.
Accordingly, we reach the nerits of Cole’ s claim

At the end of the punishnent phase of the trial, the state
trial court instructed the jury to consider two special issues
pursuant to Texas Code of Crimnal Procedure article 37.071(b):

(1) Was the conduct of the defendant, TED CALVIN COLE
that caused the death of the deceased, RAYMOND C
RI CHARDSON, committed deliberately and with the
reasonabl e expectation that the death of the
deceased or another would result?

(2) Is there a probability that the defendant, TED
CALVI N COLE, would commt crimnal acts of violence
that would constitute a continuing threat to
soci ety?

The jury charge also contained the following supplenenta
i nstruction:

You are further instructed that in determ ning each of
t hese Special |ssues you nay take into consideration al
of the evidence submtted to you in the full trial of
this case, that is, all of the evidence submtted to you
in the first part of this case wherein you were called
upon to determne the gquilt or innocence of the
defendant, and all of the evidence, if any, admtted
before you in the second part of the trial wherein you
are called upon to determ ne the answers to the Speci al
| ssues hereby submtted to you.

14



Col e contends that, in violation of Penry |, the two speci al issues
“shackl ed and confined” the jury’ s consideration of his mtigating
evi dence and provided no vehicle for the jury to give it full
mtigating effect.

At the puni shnment phase of the trial in Penry |, the defense
presented mtigating evidence of Penry' s nental retardation and
severe physical abuse. At the conclusion of the penalty phase, the
trial court instructed the jury to consider the two special issues
that we address here.®* The jury answered “yes” to the special
i ssues, and the trial court sentenced Penry to death.

In the Suprenme Court, Penry argued that Texas’s special issues
did not allow the jury to give consideration and effect to his
mtigating evidence. The Court agreed, holding that “in certain
cases Texas' [s] statutory special issues, as applied, d[o] not give
the jury sufficient opportunity to consider and give effect to the
mtigation evidence without appropriate additional instructions.”?®
Thus, when the mtigating evidence offered by the defendant (1) is
not relevant to the special issues, or (2) is beyond the scope of
t he special issues, and “the jury [is] otherw se unable to express
its reasoned noral response to that evidence in rendering its

sentenci ng decision,” the sentencing court nust provide the jury

3 The Penry | trial court also instructed the jury to consider
a third special issue — whether the defendant’s conduct was an

unr easonabl e response to any provocation by the victim—which is
not at issue here.

35 Bigby, 402 F.3d at 568 (citing Penry |, 492 U S. at 318).
15



wth additional instructions toinformit that it may consi der and
give effect to a defendant’s mitigating evidence. 3%

At Penry’'s retrial, on remand from the Suprene Court, the
state court instructed the jury to answer the special issues but
i ncluded a supplenental instruction that the jury was to consider
any mtigating evidence offered by Penry during the punishnent
phase:

If you find that there are any mtigating circunstances
in this case, you nust decide how nuch weight they
deserve, if any, and therefore, give effect and
consideration to them in assessing the defendant’s
personal culpability at the tine you answer the speci al
I Ssues. If you determ ne, when giving effect to the
mtigation evidence, if any, that a life sentence, as
reflected by a negative finding to the issue under
consideration, rather than a death sentence, is an
appropriate response to the personal culpability of the
defendant, a negative finding should be given to one of
t he special issues.?

The jury again found Penry guilty, he was again sentenced to deat h,
and he agai n appeal ed.

The Suprenme Court held that the trial court’s supplenenta
instruction was “an inadequate vehicle for the jury to nake a
reasoned noral response to Penry's mtigating evidence.”3® The
Court first clarified that

Penry | did not hold that the nere nention of “mtigating
circunstances” to a capital sentencing jury satisfies the

% |d.

3" Penry v. Johnson (“Penry I1"), 532 U S. 782, 797-98 (2001)
(enmphasis in original) (quoting trial court).

% 1d. at 790.
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Ei ghth Amendnent. Nor does it stand for the proposition

that it is constitutionally sufficient toinformthe jury

that it may “consider” mtigating circunstances in

deciding the appropriate sentence. Rather, the key to

Penry | is that the jury be able to “consider and give

effect to[a defendant’s mtigating] evidence in inposing

sent ence. "%

Concentrating on the italicized |language in the state court’s
suppl enent al instruction, the Court found the instruction
constitutionally i nadequate because “the jury s ability to consi der
and give effect to Penry’s mtigating evidence was still *‘shackled
and confined within the scope of the three special issues,’”* which
were not broad enough to enconpass Penry’'s evidence of nental
retardation and chil dhood abuse.

The Court also explained that even if the supplenental
instruction and verdict formhad allowed the jury to respond in the
negati ve to one of the special issues and thereby avoid sentencing
Penry to death, it “would have been both logically and ethically
i npossible for a juror to follow both sets of instructions,” i.e.,
t he speci al issues instructions and the suppl enmental instruction.*
The Court reasoned:

Because Penry’'s mtigating evidence did not fit within

the scope of the special issues, answering those issues

in the manner prescribed on the verdict formnecessarily
meant ignoring the comand of the supplenenta

% 1d. at 797 (citations omtted) (alteration and enphasis in
original).

40 1d. at 798 (quoting Penry v. Johnson, 215 F. 3d 504, 514 (5th
Cr. 2000) (Dennis, J., dissenting)).

4 1d. at 799.
17



i nstruction. And answering the special issues in the
nmode prescribed by the supplenental instruction
necessarily nmeant ignoring the verdict forminstructions.
| ndeed, jurors who wanted to answer one of the special
i ssues falsely to give effect to the mtigating evidence
woul d have had to violate their oath to render a “‘true
verdict.’ "4

The supplenental instruction thus inserted “an elenent of
capriciousness” into the jury' s sentencing decision, because a
juror would have had to be willing to elevate the suppl enental

instruction over the verdict forminstruction.* The Court also

concluded that “a <clearly drafted <catchall instruction on
mtigating evidence . . . mght have conplied with Penry 1,”

specifically noting that Texas’ s current capital sentencing schene
now i ncl udes such a catchall provision.*

In Smth v. Texas, the Suprene Court confronted jury

instructions simlar to those in Penry Il and again held the

42 1d. at 799-800.
43 1d. at 800.

4 1d. The current Texas statutory schene provides:
The court shall instruct the jury that if the jury
returns an affirmative finding to each issue submtted
under Subsection (b) of this article [the special issues
subsection], it shall answer the follow ng issue:
Whet her, taking into consideration all of the evidence,
including the ~circunstances of the offense, the
def endant’ s character and background, and the personal
nmoral cul pability of the defendant, there is a sufficient
mtigating circunstance or circunstances to warrant that
a sentence of life inprisonnent rather than a death
sentence be i nposed.

Tex. Cooe CGRMP. art. 37.071(2)(e)(1).

18



instructions unconstitutional.* The Court first held that the
speci al issues were not broad enough to enconpass Smth’s evidence
of organic learning disabilities and speech handicaps, a |low I Q

and a drug-addicted crimnal father.% Although the Smth
instructions were not identical to those in Penry Il, the Court
found any difference constitutionally insignificant because, as we
noted in Bigby, the Smth jury still “faced . . . the ethica

dil enma of either answering the special issue questions in a nmanner

prescribed on the verdict form and ignoring the supplenental

% —US — 125 S C. 400 (2004). The suppl enent al
instruction in Smth read as foll ows:
You are instructed that you shall consider any evidence

whi ch, in your opinion, is mtigating . . . . You may
hear evidence which, in your judgnent, has no
relationship to any of the Special I|ssues, but if you
find such evidence s mtigating under t hese

instructions, you shall consider it in the follow ng
instructions of the Court. You, and each of you, are the
sol e judges of what evidence, if any, is mtigating and
how much wei ght, if any, the mtigating circunstances, if
any, including those which have no rel ationship to any of
the Special |ssues, deserves. |n answering the Speci al
| ssues submtted to you herein, if you believe that the
State has proved beyond a reasonable doubt that the
answers to the Special |ssues are “Yes,” and you al so
believe fromthe mtigating evidence, if any, that the
Def endants should not be sentenced to death, then you
shal | answer at |east one of the Special Issues “No” in
order to give effect to your belief that the death
penalty should not be inposed due to the mtigating
evi dence presented to you. In this regard, you are
further instructed that the State of Texas nust prove
beyond a reasonabl e doubt that the death sentence should
be inposed despite the mtigating evidence, if any,
adm tted before you.
Id. at 402-03.

4 1d. at 407.
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instruction, or answering the questions as prescribed by the
suppl enental instruction which necessarily neant ignoring the
verdict form”#% The Court concluded that the supplenental
instruction unconstitutionally shackled the jury’s consideration of
Smith’s mtigating evidence to the special issues.?*

Wth this in mnd, we address Cole’s claimthat Penry |, Penry

I'l, Tennard, and Smth require reversal of the district court’s
deni al of his habeas application. Cole contends that the special
i ssues are not broad enough to enconpass his mtigating evidence of
a destructive famly background and an organic neurol ogical
deficiency, including dimnished inpulse control. Specifically,
Col e argues that the two special issues do not provide an adequate
vehicle for the jury to consider his mtigating evidence. As the
Suprene Court has expressly limted Penry |’'s application to cases
in which “the constitutional defect lay in the fact that rel evant
mtigating evidence [is] placed beyond the effective reach of the
sentencer, "% we nust first determ ne whet her the special issues are

broad enough to enconpass Cole’'s mtigating evidence. W concl ude

that they are.

Cole’s reliance on Penry |, Penry Il, Tennard, and Smth is
m splaced. Penry | and |1 are readily distinguishable fromthis

47 Bi gby, 402 F.3d at 570.

48 See id. at 572.

4 Graham 506 U.S. at 475; see Bigby, 402 F.3d at 570.
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case. In Johnson v. Texas,® the Suprene Court confirnmed the

limted scope of Penry | and Il. Although the defendant in Johnson
insisted that the Texas special i1issues prevented the jury from
considering the mtigating effect of his youth, % the Court rejected
that argunent and, in doing so, clarified Penry's scope.

In Johnson, the Court explained that in Penry, “there was
expert nedical testinony that the defendant was nental ly retarded
and that his condition prevented him from learning from his
m stakes.”® As the expert testinony intimated that Penry was
unable to learn fromhis m stakes, the Johnson Court concl uded t hat
the only | ogi cal manner in which Penry’s jury coul d have consi dered
the evidence of his nental retardation wunder the future

danger ousness special issue was as an aggravating factor: Penry

would remain a danger in the future because there was no chance
that he would ever understand that rape and nurder were w ong. >3
Thus, Penry’s jury was unable to give any mtigating effect to the
mental retardation evidence that he proffered.

Here, however, the mtigating evidence of Cole s destructive
fam |y background and organi ¢ neurol ogi cal deficiency falls outside

of Penry’s holding. Wth regard to Cole’s mtigating evidence of

50 509 U.S. 350 (1993).
51 See id. at 368.

52 1d. at 369 (citing Penry |, 492 U. S. at 308-09).
53 See id. (citing Penry I, 492 U S. at 323).
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“organic deficiency,” the testinony proffered by two of Cole’ s own

expert witnesses is directly contrary to the testinony at Penry’s

penal ty phase that the Penry Court found aggravating. |In response

to direct questions on Cole’' s future dangerousness, Dr. Wi ght

provided the follow ng testinony:

Dr.

| think the research certainly indicates that individuals
like Ted, individuals who have had this Kkind of
background, tend to begi n maki ng changes at about forty,
forty-five, fifty, sonmewhere in there. They tend to
mel l ow a bit and change a good bit. You can infer that
from some of the FBlI statistics on age and changes in
persons.

But | think as we see him age, get older, hornones
change, the process of aging takes over, as it does in
all of us —and we all change. | think the evidence is

overwhel m ng there that individuals who have behaved as
he has change. They burn out. And | think there's a

good chance of later in |ife —not now, but later in
life —sone changes.

| m suggesting that, as we grow ol der, we change; the
conpass points a different direction. W' re tired.
W re — we're — our goals, our orientation is
different. The research indicates that —that this is

the case wth individuals who commt violent or
anti soci al acts.

We also know from probabilities that, as people grow
ol der, the probability of them becomng involved in
vi ol ent acts decreases to the point of fifty, where the
FBI statistics would indicate that they’'re al nbst —it
al nost doesn’t happen. These behaviors have al nost
burned out of individuals. While they may be fl am ng
whil e they' re younger, they burn out later. So |I don’t
have any specific statenents for Ted as an individual.
That woul d take a crystal ball. But for Ted as a —as
a human bei ng, we know this happens to human bei ngs who
are |i ke Ted, who have histories |like Ted. W know from
statistics that they change, as we do all change.

Wight also testified that even though Cole’'s diary

denonstrated a “fantasy” to behave |like a “nodern-day Vi king” or a
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“pirate,” Cole was unlikely to act on such fantasies because he did
not have the “wherewithal” to do so.

The former chief nmental health officer for the Texas
Departnent of Corrections, Wndel L. D ckerson, PhD., also
testified on Cole s behalf. Dr. Dickerson first explained the
process behind “predicting future behavior and future violent

conduct in particular.” He then testified:

on the basis of the statistical data available to
use, that diagnosis would necessarily apply five, ten,

fifteen years fromnow. | nean, whatever condition he is
suffering from is not necessarily imutable and
unchangeable. | nean it can be changed —I nean, tine
changes — | nean — and experience changes people.

Changes i n body changes peopl e.

A d person gets older. Their hornones change. The brain
changes. So it’s —I nean, just because he’ s dangerous
— if he’s considered dangerous today, does not
necessarily nmean he’s going to be dangerous at sone
future point in tine.

In addition, although the State’'s expert witness testified that
Cole would remain a danger as long as he lived, Dr. Dickerson
attenpted to rebut this testinony:

Whenever we assert that soneone is dangerous, we're
saying that he’s nore likely to actually act out.
However, when we reach that diagnosis — it’s been
denonstrated in study after study that that diagnosis
actually leads to —is foll owed by violent conduct only
about one in three tines. So you're wong — whenever
you say sonebody is dangerous, say he’'s going to do
sonet hi ng vi ol ent or aggressive, you' re goi ng to be wong
about twice as often as you're —as you're right.

Unli ke the evidence in Penry, Cole’s mtigating evidence did
not suggest that he was unable to learn from his m stakes. The
record does not suggest that the jury viewed Cole’'s mtigating
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evidence as an aggravating factor only, i.e., because he cannot
learn from his mstakes, he will remain a danger in the future.
Rat her, the evidence proffered by Col e’ s expert w tnesses suggest ed
to the jury that Cole could change in the future.® The evidence
intimted that sonmeone from Col e’ s abusive background begins to
change later in life. This evidence also suggests that even
soneone wWith a lower than normal 1Q or an organi c neurol ogica
deficiency changes later in life. That this evidence fits well
within the broad scope of the future dangerousness special issueis
clearly evident fromthe testinony of Cole’ s own expert w tnesses.

Further, the Suprene Court itself has indicated that “famly
background” evidence falls within the broad scope of Texas's

special issues. In Gaham the Court stated:

> This testinony al so di stinguishes Cole's case fromBi gby’s.
In Bigby, the panel relied heavily on testinony that Bigby' s
schi zophreni a “cannot be adequately controlled or treated.” 402
F.3d at 571. As with Penry’s evidence that he was unable to | earn
fromhis mstakes, Bigbhy's mtigation evidence contained the sane
“doubl e-edged sword” as Penry’s. See id. Because Bigby’'s
schi zophrenia could not be controlled or treated, the jury could
have considered it an aggravating factor wunder the future
danger ousness issue. See id.

At oral argunent, counsel for the state conceded that the
mtigating evidence that Cole presented at trial could perhaps be
a doubl e-edged sword. W do not, however, read Penry | and Bigby
to stand for the broad proposition that any evidence that the jury
may deemeither mtigating or aggravating can not be given effect
under Penry I. As we noted above, a jury can not give mtigating
effect to evidence that can be seen as aggravating only. See Penry
I, 492 U. S at 323 (“Although this [nmental retardation] evidence is
rel evant to the second issue, it is relevant only as an aggravating
factor because it suggests a ‘yes’ answer to the question of future
dangerousness.” (enphasis in original and added)). Here, on the
contrary, Cole’s mtigating evidence does not suggest only a “yes”
answer to the future dangerousness issue.
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Moreover, we are not convinced that Penry could be
extended to cover the sorts of mtigating evidence G aham
suggests w thout a whol esal e abandonnent of Jurek and
perhaps also of Franklin v. Lynaugh. As we have noted,
Jurek i s reasonably read as hol di ng that the circunstance
of youthis given constitutionally adequate consi deration

in deciding the special issues. W see no reason to
regard the circunstances of Grahanis famly background
and positive character traits in a different 1ight.

Grahami s evidence of transient upbringing and otherw se

nonvi ol ent character nore closely resenbles Jurek’s

evi dence of age, enploynent history, and famlial ties

than it does Penry’ s evidence of nental retardati on and

har sh physi cal abuse. %

The Suprenme Court has drawn a significant distinction between the
type of evidence that Penry presented at his trial and the evi dence
that Col e presented at his, which falls within the scope of Texas’s
speci al issues.

As the district court correctly concluded in its alternative
analysis, Cole’'s mtigating evidence falls within the scope of the
speci al issues. Specifically, the jury could have considered
Cole’s fam |y background and organi c deficiency evidence under —
at the | east —the future dangerousness special issue. Gven the
experts’ testinony during the puni shnent phase, the jury coul d have
beli eved them and found that, although Cole suffered a turbul ent
chil dhood and may suffer from di mnished inpulse control, he is
capabl e of change and t hus woul d not necessarily remain a danger in
the future.

Nei t her Tennard nor Smith changes Johnson’s anal ysis of Penry,

or the result that we reach today. As we have explained, the

% Graham 506 U.S. at 476 (enphasis added).
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principal concern of the Court in Tennard was our constitutiona
rel evancy test, on which we relied to affirmthe denial of Cole’'s
habeas corpus petition. Whet her the mtigating evidence that
Tennard presented at the punishnment phase of his trial fit within
the scope of the special issues was of only secondary concern to
the Court.?5® What mattered in Tennard was that wunder our
constitutional relevancy test, nost mtigating evidence woul d have
been “screened out” before a court would ever have considered
whet her the evidence fell within the scope of the special issues.?®

Further, explained the Tennard Court, our court should have
answered the follow ng question: “Has Tennard ‘denonstrated that
reasonable jurists would find the district court’s assessnent of
the constitutional clains debatable or wong? "% |In conducting
this analysis, the Court held that “[i]npaired intellectual
functioning has mtigating dinension beyond the inpact it has on
the individual’s ability to act deliberately.”®® It also stated
that “[a] reasonable jurist could conclude that the jury m ght well
have given Tennard’'s low |1Q evidence aggravating effect 1in

considering his future dangerousness, not only as a matter of

56 | ndeed, the Court devoted only the | ast paragraph of the
opinion to the dispute present here. See Tennard, 124 S. C. at
2572-73.

57 See id. at 2571.

8 |d. at 2572 (citing Slack v. MDaniel, 529 U S. 473, 484
(2000)) .

% |d. at 2572 (citing Penry |, 492 U S. at 322).
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probable inference from the evidence but also because the
prosecutor told themto do so . . . ."°®

The situation here is distinguishable fromthat in Tennard.
We recogni ze that the trial court failed to define “deliberately”
with respect to the first special issue,® but we cannot concl ude
that the jury could have given Cole’s mtigating evidence an
aggravating effect. The state prosecutor did not ask the jury to
consider Cole’s mtigating evidence as aggravating. Neither did he
“press[] exactly the nost problematic interpretati on of the speci al
i ssues, suggesting that [Cole]’s low 1Q was irrelevant in
mtigation, but relevant to the question whether he posed a future
danger.”% Accordingly, Cole s prosecutor here did not place the
jurors in the ethical dilenma of responding falsely to a special
i ssue. And, as we expl ai ned above, under the instructions it was
given, the jury could have considered and given effect to Cole’s
mtigating evidence under the future dangerousness special issue.

Nei t her does Smith require a different result. In Smth, the
Court held that the state trial court’s “nullificationinstruction”

was constitutionally inadequate to provide the jury wth an

60 1d. The prosecutor stated, “[Whether he has a low | Q or
not is not really the issue. Because the legislature, in asking
you to address that question, the reasons why he becane a danger
are not really relevant. The fact that he is a danger, that the
evi dence shows he’s a danger is the criteria to use in answering
that question.” |d. (alteration in original).

61 See Penry 11, 532 U S. at 803.

62 Tennard, 124 S. Ct. at 2572.
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effective vehicle to consider Smth's mtigating evidence of |ow
| Q@ youth, and fam |y background.® The Court concluded that the
mandat ory | anguage in the charge “coul d possi bly have intensified

the dil enmma faced by ethical jurors.”®% The Court noted that, just

as in Penry Il, the Smith jurors were faced with having to voice a
fal se answer to a special issue —a special issue that they had

sworn to uphold if the prosecution proved it beyond a reasonable
doubt —to avoid the death penalty.?®°

Her e, however , t he suppl enent al i nstruction® is
di stingui shable from the one given at either Smth's or Penry’'s

trial.® In Boyde v. California,® the Suprene Court delineated the

63 125 S. C. at 406-07.

64 |d. at 407. In Smith, the Court noted that the trial court
instructed the jury that if “you also believe fromthe mtigating
evidence, if any, that the Defendant should not be sentenced to
death, then you shall answer at |east one of the Special |ssues
“No” . . . .” 1d. at 403 (enphasis added) (quoting trial court).
For the full instruction, see supra note 45.

65 See id. at 407.

66 Cole contends that the supplenental instruction is a
“nullification instruction,” simlar to those struck down as
unconstitutional in both Smith and Penry. W do not find that this
is so. The trial court’s supplenental instruction did not
“direct[] the jury to give effect to mtigation evidence, but
allowf] the jury to do so only by negating what would be

affirmative responses to two special Issues relating to
del i berateness and future dangerousness.” ld. at 401. The
suppl enental instruction here nerely instructed the jury to

consider the mtigating evidence when deciding the special issues.
87 For a full quotation of the instruction, see supra page 15.
8 494 U.S. 370 (1990).
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standard under which we assess whether the jury instructions
allowed the jury to consider and give effect to a defendant’s
mtigating evidence. There, the Court held that a review ng court

must determ ne “whether there is a reasonable likelihood that the

jury has applied the challenged instruction in a way that prevents
the consideration of constitutionally relevant evidence.”®°
“Al t hough the reasonabl e |ikelihood standard does not require that
t he defendant prove that it was nore |likely than not that the jury
was prevented from giving effect to the evidence, the standard
requires nore than the nere possibility of such a bar.”® To
evaluate the instructions, we do not “engage in a technical
parsing” of the | anguage in the instructions, but instead “approach
the instructions in that sane way that the jury would —w th a
‘ commonsense understandi ng of the instructions in the |ight of al
t hat has taken place at the trial.’”"t

The Suprene Court has upheld the use of this instruction —

al nrost word for word —in Johnson v. Texas, in which it held that

Texas’s special issues were broad enough to enconpass mtigating
evi dence of youth. " The difference in the |anguage of the

i nstruction upheld in Johnson and that struck down in Penry Il and

6 1d. at 380 (enphasis added).
0 1d.

"t Johnson v. United States, 509 U S. 350, 368 (1993) (quoting
Boyde, 494 U. S. at 381).

2 509 U.S. at 355.
29



Smthis instructive. Wereas the instructions in Smth and Penry
Il specifically tied an answer to the special issues to the
mtigating evidence, the instruction in Johnson nerely instructed
the jury to consider all of the evidence when answering the speci al
issues. The inport of the Supreme Court’s focus on state trial
court nullification instructions (which, as we note above, we do
not have here) is to determne whether the jury was given
conflicting duties, viz., to answer the special issues “yes” if the
prosecution proves them beyond a reasonabl e doubt but to respond
negatively to one of them (even if proven beyond a reasonable
doubt) if the mtigating evidence denonstrates that the defendant
does not nerit a sentence of death, thereby violating their oathto
respond truthfully to the special issues. The ethical dilemma in
which the conflicting instructions place the jury constitute the
constitutional violation.

We are not presented with that situation here. As in Johnson,
Cole’s state trial court instructed the jury to consider all of the
evidence — from the guilt and punishnent phases — when it
responded to the special issues. The trial court used no nmandatory
| anguage, instead instructing the jury that it “may” consider al
of the evidence. Further, the instruction here did not
specifically tie an answer to a special issue to the mtigating

evidence.”™ Accordingly, the state trial court did not deliver

® This further distinguishes Cole’'s case fromBighy's. See
Bi gby, 402 F. 3d at 572 (“Li ke the supplenental instructions in both
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conflicting instructions that woul d place the jurors in an ethical
dilenma. The trial court did not instruct the jury to answer “yes”

to the special issues if the prosecution proved them beyond a

reasonabl e doubt and then instruct themto respond “no” (falsely)
to one of +the special issues if the mtigating evidence
denonstrated that Cole did not deserve death.

Col e advances that the special issues nust allowthe jury to
be able to respond favorably to the specific facts of each
defendant’ s case. Stated differently, Cole contends that “generic”
mtigating evidence is not sufficiently particularizedto allowthe
jury to give it mtigating effect. Specifically, Cole naintains
that the evidence that he presented at the punishnment phase of his
trial supported only the proposition that “everyone” nellows as
they tend to get older. Thus, he wurges, such evidence is
insufficient toallowthe jury to consider the mtigating evidence
Wth respect to Cole as an individual. Cole maintains that Smth
supports this proposition.

We do not read Smth so broadly. Although we recognize that

we nmust consider the particul arized facts of each defendant’s case,

nothing in Smth supports Cole’'s argunent that trial counsel nust

Penry Il and Smth, this instruction ties the jury’'s consideration
of Bigbhy’s mtigating evidence to the special | ssues.

Specifically, it instructs the jury that if they find the
mtigating evidence sufficient to warrant a |ife sentence rather
than the death penalty, they nust answer any special issues ‘to
whi ch such mtigating circunstances apply’ in the negative. Thus,
the instruction effectively shackled and confined the jury within
the scope of the special issues.”).
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submt “specific” —as opposed to “generic’” —mtigating evidence
at the puni shnent phase of trial. W do not have an ineffective
assi stance of counsel claim before us. Wet her Col e’ s counsel
shoul d have presented nore specific mtigating evidence is not a
claimthat we nust reach today.

Further, we note that the mtigating evidence here is not as
generic as counsel maintains. Both Dr. Wight and Dr. D ckerson
explicitly referenced Cole when they testified at the puni shnent
phase of the trial. Despite counsel’s argunent that the evidence
supported only the proposition that all of us tend to “nellow as
we get older, Dr. Wight and Dr. D ckerson conpared Cole to the
“generic” and broad mtigating evidence that they presented.
| ndeed, as Dr. Wight noted, to be any nore specific with regard to
Cole’s particular future behavior would require a “crystal ball.”
The specific references to Cole in Dr. Wight’s and Dr. Di ckerson’s
testinony lead us to conclude that the jury could easily have
understood that they included Cole individually wthin the
mtigating evidence that they presented.

CONCLUSI ON

Because we conclude that jurists of reason could di sagree with
the district court’s resolution of Cole’'s clains that the Texas
special issues were not broad enough to allow the jury to give
“full consideration and full effect” to his mtigating evidence, we

reverse the district court’s denial of a COA on Cole’s Penry claim
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and grant him a COA For the foregoing reasons, however, we
ultimately conclude that the Texas special issues allowed the jury
to give “full consideration and full effect” to the mtigating
evi dence that Col e presented at the puni shnent phase of his trial.
We therefore affirmthe district court’s judgnent denying habeas
relief.

REVERSED;, COA CGRANTED;, JUDGVENT DENYlI NG HABEAS RELI EF AFFI RVED.
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