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Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
PER CURI AM *

Petitioner National Labor Rel ations Board (“NLRB’ or “Board”)
seeks enforcenent of its order comrandi ng Respondent Superi or
Protection, Inc. (“Superior”), its officers, agents, successors and
assigns, to cease and desist (1) inpliedly threatening enpl oyees in
witing with discharge or discipline for supporting United
Governnment Security O ficers of America and its Local #229 or any

other union (collectively, “the Union”), (2) disciplining,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



di scharging or otherw se discrimnating against any enpl oyee for
supporting the Union, (3) disciplining, discharging or otherw se
di scrim nating agai nst enpl oyees because they have gi ven testinony
under the National Labor Relations Act (the “Act”). The Board al so
seeks enforcenent of its order commandi ng Superior to reinstate
fired enpl oyee Kelvin Trotter to his fornmer position, to make him
whole for loss of earnings and other benefits pursuant to F.W

Wolworth Co.,! less any interim earnings and plus interest as

conputed in New Horizons for the Retarded,? to renpbve fromits

files any reference to Trotter’s discipline and di scharge, to nmake
various enploynment records available to the Regional Director of
the NLRB, and to post at its Houston, Texas facility copies of a
noti ce appended to the order. Finally, the Board seeks enforcenent
of its order instructing the Regional Director of the NLRB to open
and count Trotter’s contested ballot, serve arevised tally on the
parties, and issue the appropriate certificate. Superior resists
the enforcenent of the orders or any portion or portions thereof.

We have carefully considered the briefs of counsel for the
parties and the record of this case as suppl enented, including the
extensive, highly detail ed anal ysis of the Adm ni strative Law Judge
(“ALJ”) of August 28, 2002, as nodified Septenber 25, 2002. As a
result, we conclude, under the applicable “substantial evidence”
standard of review, that the NLRB's order is reasonable, supported

by such evidence, and nust be enforced in full.

1 90 NLRB 289 (1950).
2 283 NLRB 1173 (1987).



l.

As the parties are fully conversant and famliar with their
respective burdens of proof and persuasion and with the standards
applicable to our review of cases under 8§ 8(a)(3) and (4) of the
Act,?® we need not reiterate those standards here. It suffices that
when the Board charges an enployer with unfair |abor practices
under these subsections —di schargi ng or ot herw se di scrimnating
agai nst an enpl oyee because he has gi ven testinony under the Act or
discrimnating by term nating enploynent to di scourage nenbership
in a |abor organization — the general counsel’s burden of
persuasion is to denonstrate what protected activity of an
enpl oyee, if any, was a substantial notivating factor in an adverse
enpl oynent action taken by the enpl oyer agai nst that enpl oyee. |If
that burden is net, it beconmes incunbent on the enployer to
denonstrate that (1) it took the action conplained of on the basis
of unprotected conduct, and (2) it would have taken the sane action
in the absence of protected conduct. An enployer’s proffered non-
discrimnatory reason and a determnation that the adverse
enpl oynent action would have been taken even in the absence of
protected activity are neverthel ess trunped by a denonstration of
pretext. The overarching principle is that reasonabl e deci sion of
the NLRB nust be affirmed if it is supported by substantial
evidence, even if we mght have reached a contrary concl usion.
This is particularly true in cases, such as this, when the deci sion

of the NLRBis grounded in large part on credibility determ nations

329 US.C. § 158(a)(3).



of the ALJ who, after all, heard the testinony and observed the
deneanor of the wtnesses for the opposing parties — here
i ncl udi ng none ot her than the enpl oyer’s President, Jack Heard, and
the eventually term nated enpl oyee, Kelvin Trotter.

.

The purportedly non-discrimnatory reasons advanced by
Superior for the escal ating series of adverse enpl oynent actions it
took against Trotter, culmnating with his firing, are (1) lying
under oath during the initial hearing conducted by the ALJ and in
subsequent federal and state utterances, (2) disobeying a direct
command by a superior (here, Heard, the enployer’s President) to
report for work “ontine” imedi ately following Trotter’s testinony
at theinitial hearing, (3) insubordinationin aconfrontationwth
a supervisor, Jose Castillo, and (4) possessing a “dirty” firearm
and a total nunber of cartridges in excess of the maxi num al | owed.
The ALJ concl uded, and the NLRB agreed, based on w dely divergent
positions and explanations advanced by the parties, that the
reasons given by Superior were pretextual, that the disciplinary
actions taken against Trotter were grounded in anti-union aninus,
and that the adverse enpl oynent actions in question would not have
been taken but for that aninmus. As we agree, we touch only briefly
on Superior’s proffered non-discrimnatory reasons for its actions.

First, Superior’s allegations that Trotter |ied address al nost
entirely statenents he nmade at NLRB hearings and to the State
Unenpl oynent authorities regarding his transfer by Superior from

Gal veston to Houston well before comrencenent of the organizing



efforts here at issue. QG her than that, the allegations of
mendacity address Trotter’s reason for requesting tine off on the
morning of the initial hearing. He told his inmedi ate supervisor
that he needed to attend to a personal matter when, in fact, he was
respondi ng to the subpoena for the initial hearing before the ALJ.

Superior’s claimthat Trotter |ied about not having applied
for atransfer boils down to a qui bbl e over whet her he “applied” on
several occasions to be transferred from Gal veston to Houston or
merely informally “requested,” or let his preference be known, that
he would like to be transferred to Houston. Not only was the issue
whet her he had applied for a transfer wholly irrelevant to the
pur pose of the hearing and Trotter’s testinony, Superior’s strident
efforts to classify Trotter’'s responses as |lies under oath fail.
As the ALJ and Board observed, the question could easily have been
understood by Trotter as going to the matter of a formal, witten
application for transfer (which he never did) rather than to
informal, oral requests that he be considered for transfer.

As for the reason given by Trotter for requesting a few hours
of time off work on the norning of the hearing, there was at | east
substanti al evidence that “personal business” or “personal matters”
were expl anations frequently given by Trotter and other Superior
enpl oyees to —and deened sufficient by —i mredi ate supervi sors.
Not hing indicates the necessity for an enployee, even a court
security officer, to go into great detail about the reasons for

wanting a few hours off, particularly when, as here, going into



greater detail would risk adverse reaction to otherw se protected
activity.

Then there is the “charge” that Trotter disobeyed Heard's
direct order to report on tinme, which is particularly revealing of
Superior’s aninus. Even though Trotter’s inmmediate superior,
O ficer Johnson, confirnmed that the only thing he had told Trotter
about reporting to work after tinme off on the norning of the
initial hearing was that Trotter needed to report sufficiently
ahead of his (Johnson’s) 4:00 p.m court date, Superior has
endeavored to manufacture a reporting time of noon and then to nake
much over the tinme el apsed between Trotter’s departure fromthe
initial hearing to change into uniformand report for duty, which
he did by approximately 1:30 p.m Wat cane t hrough | oud and cl ear
to the ALJ —then subsequently to the NLRB, and now to us —is
that Trotter’s surprise appearance and pro-union testinony at the
initial hearing touched off an imediate reaction by Heard to
squel ch Trotter’s anti-union activities and (likely) term nate his
enpl oynent. By tel ephone, Heard imedi ately set off a flurry of
activity follow ng the adjournnent of the hearing and well before
Trotter could possibly have nmade it back to his duty station, even
if he had not gone hone to change into his uniform By the tine
Trotter reported, the Heard-initiated action had traveled directly
down the chain of command so that, when Trotter arrived, Johnson
referred himto Castillo, where the provocation discussed bel ow
comenced. W agree with the ALJ and the NLRB that Heard' s

adnonition to Trotter as he left the neeting not to be late for



wrk —— even if not the tension-breaking jest that Trotter
perceived it to be —cannot be elevated to the | evel of a direct
order of a renpte superior to be at his duty station by 12: 00 noon.

We al so conclude that there is substantial evidence that the
confrontation between Trotter and Castillo followng Trotter’s
reporting to work, which encounter admttedly escalated to
“heated,” was orchestrated from hi gher up, intentionally provoked
by Castillo, and eventually used by Superior as a pretext to nmask
its anti-union aninmus in taking the adverse enploynent actions
against Trotter. Castillo twice nade Trotter cool his heels for
protracted periods while waiting to be seen. The ALJ determ ned,
based in Jlarge part on credibility <calls, that Castillo
deli berately goaded Trotter to the point of heated words and
profanity, after intentionally irritating himby making himwait;
and that this was deliberate incitenent. W cannot say that the
credibility calls, factual testinony, and reasonable inferences
drawn from substantial evidence do not support this conclusion of
the ALJ and the NLRB under the applicable standard of review

The proffered weapons charge, i.e., that Trotter’s si dearmwas
“dirty” when, on Castillo’s order, he turned it over, and that he
was i n possessi on of an excess nunber of rounds for that weapon, is
neither consistent with nor violative of the provision of the
contract between Superior and the General Services Adm nistration
(“GSA”) that Superior cites in support of its rule-violation charge
agai nst Trotter. Even assum ng that the cleanliness of the handgun

was not up to the expected level of “spit and polish,” such a



first-tinme infraction would fall into the category of the nost
m nor of offenses, at nost justifying an adnonition to cleanit and
keep it cl ean.

Turning to the question of the nunber of cartridges that
Trotter possessed, the applicable provision of the GSA contract or
Guard Manual cited by Superior states:

Each guard, entering on duty, including the uniformon-

site shift supervisor(s) shall be issued twelve (12)

rounds of 125 grain hollow point amrunition. Six (6)

rounds shall be used as a firearm load with six (6)

rounds carried in a cartridge case.

This is the sole basis of Superior’s claim that Trotter’s
possessi on of an excess six cartridges —18 rather than 12 —put
Superior in violation of its contract with the GSA. W agree with
the ALJ and the Board that, wunder no recognized nethod of
contractual interpretation can this | anguage be construed to i npose
a limt on the maxi mum nunber of cartridges that a guard may
possess while on duty. To the contrary, the plain wording of the
provision is best construed as a mni num anmuni tion requirenent.
Regardless of the best interpretation, however, what the
i nsupportabl e charge against Trotter denonstrates beyond cavil is
t hat Superior was grasping at straws to nmanufacture charges agai nst
Trotter as pretexts for the real basis of his termnation —his
pro-union activity and Superior’s anti-union ani nus, which started
at the top with Heard and pronptly proceeded all the way down the
chain of command. That is the conclusion of the NLRB based on the

findings of the ALJ; and we cannot say that this conclusion is

unreasonabl e or | acking in support from substantial evidence.
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In conclusion, for essentially the sane reasons as those set
forth in the witings of the ALJ and the NLRB, we grant that

Board’'s application for enforcenent of the Order filed Cctober 21,
2003, and we order sane enforced in full.

ENFORCEMENT ORDERED.



