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Donal d R Shepherd chal | enges an adverse sunmary j udgnent. He
does so only on procedural grounds.

Shepherd, a black nmale, was hired by the Gulf Coast Conmunity
Services Association (Gl f Coast) in March 1998. @ulf Coast is a
non-profit organi zati on whi ch provi des comrunity service prograns

to |l owincone and di sadvantaged famlies in Harris County, Texas.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Soon after he was hired, Shepherd was pronpoted to Finance Director
and served in this capacity throughout his tenure at Gulf Coast.
Because of @l f Coast’ s non-profit st at us, Shepherd’ s
responsibilities included ensuring conpliance with various federal
regul ati ons.

I n Decenber 2003, Dr. Jonita Sol onon, a black fenmal e, becane
the Executive Director of @ulf Coast. In March 2004, Sol onon
term nat ed Shepherd.

Pursuant to @lf Coast’s internal grievance procedures,
Shepherd appealed his termnation, contending that, because a
majority of his salary cane through a Head Start grant, only Qulf
Coast’s Head Start Policy Council (Policy Council) had the
authority to approve his termnation. The Policy Counci
“di sapprove[d]” Sol onon’ s term nati on recomendation. Qulf Coast’s
Board of Directors, however, affirmed Sol onon’s decision. |n June
2004, Shepherd’ s was placed on paid adm nistrative |leave while a
neutral arbitrator was engaged to resolve the dispute. On 19
January 2005, Shepherd’ s term nation was approved by the Policy
Council and GQulf Coast’s Board of Directors; Shepherd was notified
on 31 January.

Shepherd filed a conplaint with the Equal Enploynent
Qpportunity Conm ssion (EEOQC) on 5 April 2005, claimng he was
term nated because of: his “refus[al] to violate federal |aws,

regul ations, and polices and procedures”; and his race. I n



Sept enber 2005, the EEOC di sm ssed his claimand provided Shepherd
a “right to sue” letter.

Shepherd filed this action claimng, inter alia: termnation
on account of race and exposure to a hostile work environnment, in
violation of 42 U S.C. 8§ 2000e-2(a); retaliatory discharge, in
vi ol ation of the “whistleblower” protection provision of the Fal se
Clainms Act, 31 U.S.C. 8 3730(h), for refusing to approve fraudul ent
transactions in violation of federal |aw, and, under state |aw,
intentional infliction of enotional distress.

In April 2006, the district court held a pre-trial conference.
The court’s order setting the conference noted the court could rule
on notions “pending or nade at the conference”. |In addition, the
court’s internal procedures, referenced in the order and avail abl e
online, stated: “At every pretrial conference, counsel nust be
prepared to address the facts and |l aw, all pending and anti ci pat ed
not i ons, jurisdictional and procedural matters, narr owi ng
substantive issues, and stipulations. The court wll dismss
clains and defenses with no realistic, articul able factual or |egal
basi s”.

At the pretrial conference, the court questioned Shepherd' s
counsel extensively with regard to each claim Shepherd’ s counsel
failed to properly articulate the basis of any of them at one
point even telling the court Shepherd “never alleged race”. The

district court then advised Shepherd’ s counsel that he was



considering taking @Qulf Coast’s oral sunmary-judgnent notion and
asked whet her he had any objections. (Qulf Coast had not noved for
summary judgnent, however.) Shepherd’s counsel said he did not.
The court then sua sponte granted summary judgnent for Gulf Coast.
Agai n, Shepherd’s counsel did not object. (In addition, the court
subsequently granted attorney’'s fees against Shepherd and his
counsel, who is also counsel on appeal.)

Shepherd contests only the summary-judgnent procedures
foll owed by the court. Shepherd first clains that, under Federal
Rule of Cvil Procedure 56(c), a summary-judgnent notion nmay be
initiated only by a party. As this court has noted previously,
however, “it is well-settled that a district court may grant
summary judgnent sua sponte, so long as the losing party has ten
days notice to cone forward with all of its evidence in opposition
to summary judgnent”. Love v. Nat’'l Med. Enters., 230 F.3d 765,
770 (5th Cr. 2000) (internal citations and quotations omtted).

Shepherd next contends that, even if the sua sponte notion was
proper, the district court erred by not giving the requisite ten-
day notice. The failure to do so is generally reviewed for
harm ess error. Ross v. Univ. of Tex. at San Antonio, 139 F.3d
521, 527 (5th Cr. 1998). Error may be harnl ess where either the
“nonnovant has no additional evidence or if all of the nonnovant’s
addi tional evidence is reviewed by the appellate court and none of

the evidence presents a genuine issue of material fact”.
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Leat herman v. Tar r ant County Narcotics Intelligence and
Coordination Unit, 28 F.3d 1388, 1398 (5th Gr. 1990) (interna
quotations and citations omtted). But, because Shepherd did not
object to this lack of notice or challenge the *“procedural
propriety of the sunmary judgnment ruling” and does so now for the
first tinme on appeal, we review only for plain error. Love, 230
F.3d at 771. (Arguably, because Shepherd’'s counsel stated he had
no objections, any clainmed error was invited.)

We find none. Shepherd does not state how he was prejudiced
by the lack of notice or what evidence he woul d have produced to
create a material fact issue. Cf. Exxon Corp. v. St. Paul Fire &
Marine Ins. Co., 129 F.3d 781, 787 (5th Cr. 1997) (“The fact that
St. Paul did not object to the district court’s [sua sponte summary
judgnent grant] or request a newtrial or rehearing ... indicates
that St. Paul had no further evidence to present or argunent to
make regarding any material dispute of fact”).

Shepherd does claimthat, given the opportunity for discovery
he woul d have uncovered nore evidence in support of his clains.
“Rule 56 does not require that any discovery take place before
summary judgnent can be granted; if a party cannot adequately
defend such a notion Rule 56(f) is his renmedy.” Washington v.
Allstate Ins. Co., 901 F.2d 1281, 1285 (5th Gr. 1990) (internal
citation omtted). Shepherd was given the opportunity to present

this contention to the district court but he neglected to do so.



Even now, he does not articulate what evidence in support of his
claimwoul d be found with additional discovery. See id. (Rule 56
“may not be invoked by the nere assertion that discovery is
i nconpl ete; the opposing party nust denonstrate how t he additi onal
time wll enable him to rebut the novant's allegations of no
genuine issue of fact”) (internal <citations and quotations
omtted).

AFFI RVED



