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PER CURI AM *

The question presented i s whet her Juanita DeHart has a viable
retaliation claimagainst the defendants. Because we concl ude t hat

she has not established a prina facie case of retaliation, we

AFFIRM the district court’s sunmmary judgnent for the defendants.
| .
On April 10, 2000, Juanita DeHart, an African- Anerican, began
working as a Design Drafter in the Miultilateral Engi neering G oup
of Baker Hughes QO lfield OQperations, Inc. (“Baker Hughes”). Doug

Murray hired DeHart and was her supervisor at the tine.

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Begi nning in October 2000 and continuing for three and a hal f
years until Baker Hughes termnated DeHart on April 19, 2004,
DeHart conplained of air quality problens. DeHart’'s first
conpl aints canme in October 2000 when she conpl ai ned about dust and
the snell of fresh glue and paint froma construction area inside
the building. She requested to be noved to a different area, and
Baker Hughes conplied. That next year, she received a favorable
2001 annual review.

I n January and February 2002, DeHart took a one-nonth | eave of
absence, conpl aining of breathing difficulties at work. During the
| eave, she requested that Baker Hughes nove her again and provide
her with a HEPA air filter. Baker Hughes conpli ed. Later that
year, in July 2002, DeHart allegedly nmet with Murray’s boss, Brent
Emerson, and clainmed racial discrimnation against herself and an
African- Aneri can coworker, Ron Sinnette, but according to Baker
Hughes, the conversation never took place. In August 2002,
DeHart’ s 2002 annual review was again favorabl e but noted strained
conmuni cati on between DeHart and her supervisor, diff MIlls,
stemming fromher air quality problens.

In March 2003, DeHart conplained about the snell of diese
funmes and requested a “Negative lonizer Purification Systent air
filter, and Baker Hughes conplied. Several nonths |ater, DeHart
left work on May 1, 2003 to take a | eave of absence, during which
she saw two physici ans. During her |eave, Baker Hughes mail ed
DeHart a letter requesting information regarding her nedica
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condi tion, diagnosis, and workplace limtations. That sane nonth,
Baker Hughes termnated Sinnette pursuant to a work force
reduction. Sinnette later filed an EEOC charge alleging
di scrim nation, which the EEOC eventual |y di sm ssed.

DeHart returned to work on May 28 but did not stay long. On
her first day back, DeHart conplained about the snell of a
coworker’s cologne. On June 8, Miurray told DeHart she would not
receive a pay raise in 2003, and the next day, she left work again
due to air quality problenms. On June 11, Murray e-nuail ed DeHart at
honme and warned her that she would be term nated if she remained
of f work after June 16 without medi cal aut hori zati on.
Nevert hel ess, when DeHart remained off work after June 16 w t hout
medi cal authorization, Baker Hughes did not termnate her.
Instead, it sent her a letter requesting information about her
medi cal condition, to which her physician responded that DeHart had
“noderately severe reactive airway disease” but that the
physician’s testing of DeHart had been “unrevealing.” DeHar t
returned to work on June 23.

On July 14, 2003, DeHart received her 2003 annual review Her
Per f ormance Devel opnent Pl an rated DeHart as “Devel opnent Needed”
in every category in which she was rated. The acconpanying witten
menor andum criticized DeHart for an allegedly bad attitude and
al | egedly poor attendance. In the neeting, Baker Hughes accused
DeHart of “bad nout hi ng” nmanagenent, which she denied. During the
nmeet i ng, DeHart alluded to allegations of sex and race
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di scrim nation against her, but she failed to provide evi dence or
details when an HR representative | ater asked DeHart for specific
evi dence and details supporting her clains.

Beginning in late July 2003, Baker Hughes denied DeHart’'s
subsequent requests to have her workstati on noved, despite requests
from her physici ans.

On the norning of August 15, 2003, according to DeHart, an
EECC i nvestigator called her at honme and questioned her regarding
Sinnette’s racial discrimnation claim According to DeHart, she
pronmptly told Enmerson about the phone call when she arrived at work
that norning. Baker Hughes denies these allegations. Later that
day, Baker Hughes issued DeHart a witten warning for
i nsubordi nation, for being argunentative, and for excessive
absent eei sm

On Septenber 2, 2003, DeHart filed an EEOC charge agai nst
Baker Hughes all egi ng that she recei ved her poor 2003 annual review
and the August 15 witten warning in retaliation for having
participated in Sinnette’s EECCinvestigation. DeHart nmet numerous
times wth Baker Hughes’ nmanagenent and HR departnent to discuss
the alleged discrimnation. On February 4, 2004, Baker Hughes
di sm ssed her allegations as without nerit, and a few weeks | ater
on February 25, the EECC followed suit, issuing a D smssal and
Notice of Right to DeHart.

On April 19, 2004, Baker Hughes term nated DeHart for all eged
“Disruptive/lnability to work harnoniously with other enployees.”
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Thereafter, in May 2004, DeHart filed suit in state court. Baker
Hughes and Murray renoved the case to federal district court, which
granted summary judgnent for Baker Hughes and Mirray. DeHar t
appeal s the dism ssal of her retaliation claim

1.

The grant of summary judgnent is reviewed de novo, applying

the same standard as the |ower court. Gowesky v. Singing R ver

Hosp. Sys., 321 F.3d 503, 507 (5th Gr. 2003). Summary judgnent is

appropriate when there i s no genui ne i ssue of material fact and the
moving party is entitled to a judgnent as a matter of law Fed. R
Cv. P. 56(c).

DeHart’'s retaliation claimis based on 42 U S C. § 2000e-
3(a).2 To sustain aretaliation claim the enpl oyee-plaintiff nust

establish a prima facie case for retaliation. Baker v. Anerican

Airlines, Inc., 430 F.3d 750, 754 (5th Cr. 2005). “To establish

a prim facie case for retaliation, an enpl oyee nust show 1) that

she engaged in a protected activity; 2) that an adverse enpl oynent
action occurred; and 3) that a causal link existed between the
protected activity and the adverse action.” ld. (citations and

internal quotations omitted). |If an enployee does not establish a

2 The statute states: “It shall be an unlawful enploynent
practice for an enployer to discrimnate against any of his
enpl oyees ... because he has opposed any practice nmade an unl awf ul
enpl oynent practice by this subchapter, or because he has nade a
charge, testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this subchapter.” 42
U S.C. § 2000e-3(a).



prima facie case, we disnmss the retaliation clains as a matter of

| aw. See Byers v. Dallas Mrning News, Inc., 209 F.3d 419, 429

(5th Cir. 2000).% Here, DeHart clainms three prinma facie cases of

retaliation. For the follow ng reasons, we conclude that all three
fail as a matter of |aw.
A

DeHart first argues that because she was “closely related to
or associated with” Sinnette, she may share in Sinnette’s protected
activity of filing an EECC racial discrimnation charge. Thi s
al l eged protected activity, according to DeHart, is casually |inked
to two all eged adverse enpl oynent actions: Baker Hughes’ denial of
DeHart’s request for sick |eave, and Baker Hughes’ opening an
“investigative” file against DeHart.

We need not determ ne whether DeHart has all eged a sufficient
casual link or sufficient adverse enpl oynent actions because, as a
matter of |aw, DeHart cannot claimSinnette’s protected activity as

her owmn. In Holt v. JTMIndustries, Inc., 89 F.3d 1224 (5th Cr

1996), this Court ruled that “when an individual, spouse or
ot herwi se, has not participated ‘in any manner’ in conduct that is

protected ..., we hold that he does not have automatic standing to

3 1f the enployee establishes a prima facie case, the burden
shifts to the enployer-defendant to “state a legitinmate
non-retaliatory reason for its action.” Baker, 430 F.3d at 754
(citation omtted). Then, “[a]fter the enpl oyer states the reason,
any presunption of retaliation drops fromthe case and the burden
shifts back to the enployee to show that the stated reason is
actually a pretext for retaliation.” 1d. (citations and internal
quotations omtted).




sue for retaliation ... sinply because his spouse has engaged in

protected activity.” ld. at 1227. In Lowey Vv. Texas A&M

University System 117 F.3d 242 (5th Gr. 1997), this Court

expounded on Holt and expl ained that “participationis the sine qua

non for aretaliation claim” |d. at 252 n.17. Although the EECC!
and sone courts® do not require personal participation, neither do
they extend standing as far as DeHart urges. Accordingly, DeHart
cannot claim Sinnette’s protected activity. Wthout a protected
activity, DeHart's first claimof retaliation fails.
B

DeHart next argues that her participation in Sinnette’'s EECC
investigation was a protected activity casually linked to two
al l eged adverse enploynent actions: Baker Hughes’ witten
di scipline warning issued to DeHart on August 15, 2003, and the

denial of a pay raise to DeHart on June 8, 2003.

4 See EEOCC Conpliance Manual on Retaliation, Sections
8-11(B)(3)(c), 8-11(C(3). The manual states: “The retaliation
provisions of Title VIl ... prohibit retaliation agai nst soneone so
closely related to or associated with the person exercising his or
her statutory rights that it woul d di scourage or prevent the person
frompursuing those rights.” 1d., Section 8-11(C(3). The nanual
gives an exanple of a spouse, not a fellow nenber of an ethnic
group. See id.

The EEQOC disagrees with the Fifth Grcuit’s holding in Holt.
See id. n.27.

> See, e.0., EEOC v. Onhio Edison Co., 7 F.3d 541, 544 (6th
Cir. 1993) (plaintiff may allege relative s protected activities);
Thurman v. Robertshaw Control Co., 869 F. Supp. 934, 941 (N.D. Ga.
1994) (plaintiff may allege protected activity of “close
relative”).




In determning whether an enployer’s actions constitute
adverse enpl oynent actions, under our previous jurisprudence, we
were “concerned solely with ultimte enpl oynent decisions.” Wl ker

v. Thonpson, 214 F.3d 615, 629 (5th G r. 2000) (citing Wbb v.

Cardi ot horaci c Surgery Assoc. of N. Texas, P.A., 139 F. 3d 532, 540

(5th CGr. 1998)). 1In a recent opinion, however, the Suprene Court

rejected our “ultimate enpl oynent decision” standard. Burlington

Northern and Santa Fe Ry. Co. v. Wite, @ US _ , 126 S. . 2405,

2414 (2006) (“We therefore reject the standards applied in the
Courts of Appeals ... that have limted actionable retaliation to

so-called ‘ultimte enploynent decisions.’”). Under Burlington

Northern, “a plaintiff nmust show that a reasonabl e enpl oyee woul d
have found the chall enged action materially adverse, which in this
context neans it well m ght have di ssuaded a reasonabl e wor ker from
maki ng or supporting a charge of discrimnation.” Id. at 2415
(citations and internal quotations omtted).

Here, Baker Hughes issued DeHart a witten warni ng on August
15, 2003, allegedly for insubordination, for being argunentative,
and for excessive absenteeism Under the facts before us, we
conclude that the witten warning to DeHart would not “have
di ssuaded a reasonabl e wor ker frommaki ng or supporting a charge of
discrimnation.” |1d. In the first place, there were col orable
grounds for the warning and a reasonable enployee would have
under st ood a warni ng under these circunstances was not necessarily
indicative of a retaliatory mnd-set. Furthernore, the August 15
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witten warning did not in fact dissuade a charge of
di scrimnation, given that several weeks |ater on Septenber 2, a
charge was filed. Accordingly, because the witten warning did not
constitute an “adverse enploynent action,” this retaliation claim
fails.®

As to the denial of a pay raise, regardl ess of whether this is
an adverse enploynent action, the casual link fails. Mrray told
DeHart on June 8, 2003 that she would not receive a pay raise that
year. This warning occurred over two nonths before DeHart
allegedly participated in Sinnette’s EEOC investigation and
supposedly told Enerson about her participation, which was on
August 15. Therefore, the casual link fails, and wthit, DeHart’s
retaliation claim

C.

DeHart finally argues that her EEOC charge was a protected
activity casually linked to her term nation.’

Filing an EEOC charge is clearly a protected activity.

Wl ker, 214 F.3d at 629 (citing Dollis v. Rubin, 77 F.3d 777, 781

6 Because this retaliation claimfails, there is no reason for
a fact-finder to resolve the factual dispute as to whether Baker
Hughes knew, at the tine it issued the August 15 witten warning,
that DeHart had participated in Sinnette’s EEOC i nvestigati on.

" DeHart al so appears to argue that the EECC s issuance of a
dism ssal and right-to-sue letter is a protected activity casually
linked to her termnation. Her argunent fails because an EEQOC s
i ssuance of a dism ssal and right-to-sue letter is not a protected
activity. See Cark County Sch. Dist. v. Breeden, 532 U S. 268,
273 (2001).




(5th Gr. 1995)). Li kewi se, termnation is clearly an adverse
enpl oynent action, id., even under the new standard articulated in

Burlington Northern, see 126 S.Ct. at 2415. The question, then, is

whet her a casual |ink existed between the two.

To determ ne the existence of a casual link, we |ook to three
factors: (1) the enployee’ s past disciplinary record, (2) whether
the enployer followed its typical policy and procedures in
termnating the enployee, and (3) the tenporal proximty between

t he enpl oyee’ s conduct and term nation. Now in v. Resolution Trust

Corp., 33 F.3d 498, 508 (5th Gr. 1994). Regarding the tenporal
proximty of the protected activity and adverse enpl oynent acti on,

“the nmere fact that sone adverse action is taken after an enpl oyee

engages in sone protected activity will not always be enough for a
prima facie case.” Roberson v. Altel Info. Servs., 373 F.3d 647,

655 (5th Cr. 2004) (quoting Swanson Vv. GCen. Servs. Admn., 110

F.3d 1180, 1188 n.3 (5th Cr. 1997)). Consideration of the tine
lapse is sonething for wus to consider but is not itself

determ native of retaliation. Shirley v. Chrysler First, Inc., 970

F.2d 39, 44 (5th Cr. 1992). dCose timng between the protected
activity and adverse enpl oynent action may provide a causal |ink.
Swanson, 110 F.3d at 1188. However, conclusions drawn froma | ack
of suspicious timng are |l ess conpelling than those drawn fromthe

exi stence of suspicious timng. Fabela v. Socorro |Indep. Sch

Dist., 329 F.3d 409, 418 n.9 (5th Gr. 2003).
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Here, DeHart's past disciplinary record was not stellar. Her
2002 annual review noted a strained relationship between her and
MIIs. Wien she took a |eave of absence in June 2003 w thout
medi cal aut hori zation, she cane very close to term nation, yet for
reasons uncl ear, Baker Hughes decided to forgo Miurray’'s explicit
warning of termnating DeHart if she did not return to work or
provi de nmedi cal authorization for her |eave by June 16. Wen she
recei ved her 2003 annual review, Baker Hughes |isted “Devel opnent
Needed” in every category for which DeHart was rated, and the
acconpanying witten nenorandumreferred to her bad attitude and
poor attendance. On August 15, 2003, Baker Hughes issued her a
war ni ng, chargi ng insubordination, an argunentative attitude, and
excessi ve absent eei sm

Furthernore, the record shows that Baker Hughes followed its
usual policies and procedures in termnating DeHart. Wen DeHart
conpl ai ned repeatedly about air quality problens, Baker Hughes
repeat edl y accommodat ed her requests. Wenever DeHart took | eaves
of absence for alleged nedical problens, Baker Hughes gave her the
opportunity to respond and to support her allegations wth nedical
support or authorization. Wen she conpl ai ned about sex and race
di scrimnation on July 14, 2003, Baker Hughes foll owed up and asked
her to provide details. Each year, Baker Hughes provi ded DeHart
with an annual review, and as problens devel oped, Baker Hughes
di scussed these problens wth DeHart. Simlarly, Baker Hughes
provi ded DeHart with anpl e warnings, advising her during her June
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2003 leave that she could be termnated if she did not provide
medi cal aut horization or report back to work, and, further warning
her on August 15, 2003. As problens devel oped, Baker Hughes
provi ded DeHart with nunmerous neetings to discuss the probl ens.
Wth respect to the tenporal proximty between the day DeHart

filed her EEOC charge, Septenber 2, 2003, and the day Baker Hughes

termnated her, April 19, 2004, sone seven and a half nonths
lapsed. In this Crcuit, simlar |apses of tinme, by thenselves,
have been insufficient to show a causal link. See Bell v. Bank of

Anerica, 171 Fed. Appx. 442, 444 (5th Cr. 2006) (unpublished)
(seven-nonth | apse, by itself, did not denonstrate a causal |ink);

M/ers v. Crestone Intern., LLC 121 Fed. Appx. 25, 28 (5th Gr.

2005) (unpublished) (three-nonth |apse, by itself, did not create

casual link); Harvey v. Stringer, 113 Fed. Appx. 629, 631 (5th Cr

2004) (unpublished) (ten-nonth |apse, by itself, did not create

casual link); Raggs v. Mss. Power & Light Co., 278 F.3d 463, 471-

72 (5th Gr. 2002) (five-nonth |apse, by itself, did not create a
casual link). In contrast, in Shirley we held that a casual |ink
exi sted despite a fourteen-nonth | apse, but there the enpl oyee had
wor ked for nine years without a single oral or witten reprimnd
until she filed an EEOC charge, at which point the enployer
“suddenly found three so-called flagrant indiscretions or
violations, which it accused this plaintiff of coomtting.” See
970 F.2d at 44. Here, unlike Shirley, Baker Hughes gave DeHart
repeat ed warni ngs before she was term nat ed.
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Considering all three factors together, it is clear as a
matter of |aw that DeHart has failed to establish a casual 1ink

between filing her EEOCC charge and her term nation. See Nowin, 33

F.3d at 508. Accordingly, her final retaliation claimfails.?®
L1l

DeHart has failed to denpbnstrate a prima facie case of

retaliation by Baker Hughes. Accordingly, the district court’s

summary judgnent for Baker Hughes and Miurray is

AFFI RVED.

8 DeHart alleges other protected activities and adverse
enpl oynent actions. She does not, however, allege any casual |ink
between them and accordingly they are insufficient to create a
prima facie case of retaliation. See Baker, 430 F.3d at 754.

13



