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Def endant - Appel | ant  Yunnel WIlis appeals his guilty-plea
conviction and sentence for assault with a dangerous weapon in
I ndi an Country,in violation of 18 U.S. C. 88 113(a)(3) and 1153. He
contends that the district court failed to articul ate specific oral
and witten reasons for its decision to inpose a non-Cuideline
sent ence. He al so contends that the non-Cuideline sentence was
unr easonabl e because it gave significant weight to irrelevant or
i nproper factors al ready taken into account by the Guidelines. As

WIllis did not object to the non-Quideline sentence in the district

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



court, we review it for plain error. See United States v. Jones,

444 F.3d 430, 436 (5th Gir.), cert. denied, 126 S. O. 2958 (2006).

The record reflects that the district court calculated the
applicable guideline range, wused that range as a frane of
reference, and deci ded to deviate upwardly fromthat range based on
its consideration of individualized and proper 18 U S.C. 8§ 3553(a)
factors, including (1) the nature and circunstances of the instant
offense and WIllis's history and characteristics; (2) the need to
provi de just punishnment and deter crimnal conduct; and (3) the

need to protect the public from further crinmes by WIIlis. See

United States v. Snmith, 440 F.3d 704, 707-09 (5th Cr. 2006)
Specifically, the district court noted that it had presided over
WIllis s prior juvenile conviction for mansl aughter and that Wllis
was not entitled to the sanme consi deration he received in that case
when, after having killed soneone with a knife, he wantonly engaged
in another violent act. The district court’s stated reasons for
the upward variance were not based on inproper or irrelevant
factors and did not represent a clear error of judgnment in
bal ancing the sentencing factors. The district court’s stated
reasons also allow us to determ ne that the non-Cui deline sentence
is supported by 8 3553(a) factors and is reasonable. See id.
WIllis has failed to show error, plain or otherw se.

WIllis also asserts that the district court commtted
reversible error when it failed to give himprior notice of its
intent to i npose a non- Qui deline sentence and of the factual basis
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for the non-Cuideline sentence. As he did not object to the |ack
of notice in the district court, we review this issue for plain
error. See Jones, 444 F.3d at 443.

Even if the district court’s failure to provide notice under
FED. R CRM P. 32(h) constituted error that was plain, WIllis
offers no argunent or evidence suggesting that, wth adequate
notice, he could have persuaded the district court to inpose a
| ower sentence. See id. Accordingly, WIllis has failed to show
reversible plain error.

Finally, WIlis insists that the governnent breached his plea
agreenent by arguing on appeal that the non-Cuideline sentence was
reasonabl e. The governnent conplied wth its contractua
obligation to recormmend that the district court inpose a sentence
within the | ower 10% of the applicable guideline range, informthe
probation office and district court of the agreenent and the nature
and extent of WIIlis's relevant activities, and nmake a
recomendation as to acceptance of responsibility. Further, the
only provision in the plea agreenent discussing appeal was the
appel | at e-wai ver provi si on. No reasonable reading of the plea
agreenent woul d prohi bit the governnent fromargui ng on appeal that

t he non- Gui del i ne sentence was reasonabl e. See United States v.

Cantu, 185 F.3d 298, 304 (5th Cr. 1999). WIllis has failed to

show that the governnent breached the plea agreenent. See United

States v. Laday, 56 F.3d 24, 26 (5th Cr. 1995).




The district court’s judgnent, specifically the non-guideline
sentence i nposed, is

AFFI RVED.



