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GARWOOD, Circuit Judge:

Pl ai ntiff—-appell ant Dextel Terrebonne (Terrebonne) appeal s t he
district court’s Septenber 13, 2002, Novenber 5, 2002, and Decenber
15, 2005 orders granting the notion of defendant-appell ee K-Sea
Transportation Corporation (K-Sea) to conpel arbitration, denying
Terrebonne’s notion for rehearing of that order, and granting K-
Sea’s notion to confirm the June 27, 2005 arbitration award and

denyi ng Terrebonne’s notion to set aside the Septenber 2002 order



to conpel. For the followi ng reasons, we affirm
FACTS AND PROCEEDI NGS BELOW

I n Novenber 2000, Terrebonne worked for K-Sea as a crew nenber
aboard its tug MARYLAND. On Novenber 3, while the tug was in
Bri dgeport, Connecticut, Terrebonne overexerted hinself when
lifting a punp in the tug's port propeller shaft alleyway.
Terrebonne reported the incident on Novenber 28, 2000, conpl aini ng
of abdom nal pain. He was diagnosed with a |left inguinal hernia,
and underwent hernia repair surgery on Decenber 11, 2000, returning
to work on January 26, 2001.

On March 12, 2001, Terrebonne and K-Sea executed in New York
a witten “Partial Release and Clains Arbitration Agreenent.”
Pursuant to that agreenent, the parties partially settled
Terrebonne’s clainms arising out of the Novenber 3, 2000 i ncident
for $2,362.56. Specifically, the agreenent settled “all rights,
clains, liens, renedi es or causes of action for any damages that he
[ Terrebonne] has incurred from 11/03/00 to March 12, 2001.”
Terrebonne reserved the right to seek recovery for “damages that
may devel op after the date of this agreenent that are related to
the all eged i ncident on the Tug MARYLAND on or about 11/3/02,” but
agreed to arbitrate any such future clains in New York:

“I'n further consideration of this partial settlenent,

Dextel Terrebonne agrees to submt any clains related to

the all eged i ncident on the Tug MARYLAND on 11/3/00, for

danmages that develop after the date of this agreenent,

ari sing under the theory of unseaworthiness, Jones Act,
or any other applicable law to arbitration in New York



pursuant to the Comrercial Arbitration Rules of the
American Arbitration Association (AAA). . . . The
deci sion of the arbitrators shall be final and bi nding on
the parties and any United States District Court shall
have the jurisdictionto enforce this agreenent, to enter
j udgenent on the award and to grant any renedy provided
by law in respect of the arbitration proceedings.”

According to K-Sea's uncontradicted affidavits, Terrebonne
“reported a recurrence of his prior hernia” on April 26 or 27, 2001
whil e working on the tug. Terrebonne continued to work until May
25, 2001 “when he conplained that his prior hernia had devel oped
again.” After May 2001, he underwent nedical treatnent for the
reinjury.

On May 1, 2002, Terrebonne instituted this suit agai nst K-Sea

inthe court below. His conplaint “demands trial by jury,” alleges

that it is filed “under the Jones Act (46 U S.C. [8] 688) for
negli gence, and under the General Admralty and Maritinme Law for
unseawort hi ness, nmai ntenance, care and wages.” |t further asserts
that plaintiff was “an enployee of Defendant serving as a crew
menber aboard its vessels,” and that:

“On or about Novenber 3, 2000 Plaintiff was in the course
of enpl oynent when he was required to engage in awkward
positioning and the lifting of heavy wei ghts excessive
for a single person when as a result of said unseaworthy
condition and failure to provide a safe place to work he
was injured and suffered re-injury on or about April 27,
2001 when he was required to nove air plane tires in
awkward positions resulting in excessive lifting and
overexertion because of said failure to provide a safe
pl ace to work and unseaworthy condition.”

The conplaint next alleges that “Defendant’s tortious acts



aforesaid caused or contributed to Plaintiff’s damages.”! The
conplaint nakes no reference to the March 12, 2001 settlenent
agreenent or the paynent pursuant thereto. No anended conpl aint
has been filed or sought to be fil ed.

K-Sea noved to “stay further proceedings in this mtter
pending conmpletion of the arbitration” of Terrebonne's clains
pursuant to the March 12, 2001 agreenent. Terrebonne opposed the
nmotion, arguing that his April 2001 injury was a separate injury
from his prior hernia;, that the arbitration agreenent was
unenforceabl e under section one of the Federal Arbitration Act
(FAA), 9 US C 8 1, because it involves a seaman’s enpl oynent
contract; that the Jones Act, 46 U S.C. 8§ 688, by virtue of its
i ncorporation of section five of the Federal Enployers’ Liability
Act (FELA), 45 U. S.C. 8 55, voided the agreenent; and that the
agreenent is also void under 46 U S.C. § 183c(a).?

Over Terrebonne’s objections, the district court granted K-

Sea’ s notion to conpel on Septenber 13, 2002 (the order was entered

'Plaintiff’s damages are alleged to include: “a. Pain and
suffering, past, future; b. Mrtification, humliation, fright
shock and enbarrassnent; c. Loss of earnings and earning
capacity; d. Hospital, pharmaceutical and other cure expenses;
e. Aggravation of prior condition, if any there be; f.
Inability to engage in social, recreational, and other pursuits
previously enjoyed; g. nental anguish; h. Found; i.

Mai nt enance, cure, and wages.”

’On appeal, Terrebonne does not argue that the agreenment is
void under 46 U.S.C. § 183c(a), which by its terns applies only
t o passenger vessels.



on Septenber 16, 2002).%® The court concluded that Terrebonne’s
second hernia was a recurrence of the first hernia; that the March
12, 2001 agreenent is “clearly separate and independent from
Terrebonne’s enploynent contract”; that Terrebonne’s FELA-based
argunent was unsupported by case | aw and further underm ned by the
fact that the agreenent does not exenpt K-Sea fromliability; and
that 46 U.S.C. 8§ 183c(a) is inapplicable as it only deals wth
passenger vessels. On Qctober 11, 2002, Terrebonne filed a “Mtion
for Rehearing” which the district court deni ed on Novenber 5, 2002,
treating the notion as one under Rule 60(b) and concl udi ng that
Terrebonne had not provided any “clarification of issues or new
evi dence” warranting reconsideration.

Thereafter, Terrebonne, on Mrch 26, 2003, filed suit in
Loui si ana state court agai nst K-Sea respecting the sane matter. K-
Sea responded by noving the district court to enjoin prosecution of
the state court suit and to require Terrebonne to abide by the
court’s orders conpelling arbitration. Before the district court
rul ed, however, Terrebonne agreed to a consent order which the
district court approved, signed and entered May 13, 2003. That
order recites that Terrebonne and his counsel “agree to dism ss the

Loui siana state court action,” “agree to abide by this court’s

*The order concludes by reciting that “the defendant’s
nmotion to conpel arbitration and stay litigation is GRANTED' and
“this case is closed for statistical purposes;” the order does
not direct, and K-Sea’'s notion did not request, that the suit be
di sm ssed.



Order dated Septenber 13, 2002, conpelling arbitration of this
di spute” and “agree to proceed forthwith with the arbitration
before the American Arbitration Association.” The consent order
al so “dism sses, as noot” K-Sea's request for injunction.

Arbitration began in New York in June 2003. Terrebonne and K-
Sea made various subm ssions and attended a two-day evidentiary
hearing in Cct ober 2004, where there were over 200 exhi bits and 450
pages of testinony. Fol |l om ng post-hearing subm ssions, the
heari ngs were decl ared cl osed on April 29, 2005, with a deadline of
June 28, 2005, for the panel to render its award. The New York
Arbitration Panel issued its award on June 27, 2005, denying all of
Terrebonne’s clains, but awarding him arbitration costs in the
amount of $9,132 to be paid by K-Sea.*

On August 5, 2005, K-Sea noved to reopen this suit, and to
enter judgnment confirmng the arbitration award and di sm ssing the
lawsuit wth prejudice (and to deposit the $9,132 awarded

Terrebonne with the court), per 9 US. C § 9.° Terrebonne on

“K-Sea then attenpted to pay Terrebonne the $9, 132, but his
attorney inforned K-Sea by a July 8, 2005 letter that Terrebonne
woul d not accept the $9, 132 as such would be inconsistent with
the intention “to contest the viability of enforcenent of the
arbitration award.”

9 U.S.C 89, “Anard of arbitrators; confirmtion;
jurisdiction; procedure,” states, in pertinent part:

“I'f the parties in their agreenent have agreed that a
judgnent of the court shall be entered upon the award
made pursuant to the arbitration, and shall specify the
court, then at any tinme within one year after the award
is made any party to the arbitration nay apply to the
court so specified for an order confirmng the award,

6



August 12, 2005 filed an opposition to K-Sea's notion® and al so
moved to set aside the district court’s Septenber 2002 order. He
argued that enforcing the arbitration award would violate public
policy and that the agreenent violated section five of the FELA
On Decenber 15, 2005, the district court granted K-Sea’s noti on and
deni ed Terrebonne’s request to set aside the Septenber 2002 order
because t he request “assert[ed] the sane argunents that th[e] Court
ha[d] taken to be borderline frivolous twice before.” This |ast
order further provides that “plaintiff’s clains against the
def endant are hereby dism ssed, with prejudice.”

Terrebonne tinely appeal ed.

DI SCUSSI ON

The gi st of Terrebonne’s argunents on appeal is that the March
2001 arbitration agreenent is unenforceable. He secondarily
asserts that, if the agreenent is enforceable, his “re-injury”
falls outside the agreenent’s scope. Terrebonne does not contend
that the arbitration panel erred. Rather, he attacks the district
court’s orders conpelling arbitration and confirmng the

arbitration award; in effect, he argues that his clains should not

and t hereupon the court nust grant such an order unless
the award is vacated, nodified, or corrected . ”

®Terrebonne opposed K-Sea’s notion to confirmthe
arbitration award and noved to set aside the Septenber 2002 order
under FRCP 60(b). The district court considered Terrebonne’s
nmoti on under Rule 60(b)(4) through (6) because these were “the
only bases for 60(b) relief when sought nore than one year after
the chal | enged order was entered.”
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have been subjected to arbitration in the first place. W
di sagree, and affirm the district court’s orders, finding the
arbitration agreenent both enforceable and broad enough for the
district court to conpel arbitration and allow the arbitrators to
determ ne the agreenent’s scope.
. Jurisdiction and Standards of Review
This court has jurisdiction over the instant appeal by virtue

of 28 U.S.C. § 1291" and 9 U.S.C. §8 16.% The parties both assune

28 U.S.C. § 1291 states that “[t]he courts of appeals
(other than the United States Court of Appeals for the Federal
Circuit) shall have jurisdiction of appeals fromall final
deci sions of the district courts of the United States . ”

8Section 16 of the FAA, “Appeals,” states:
“(a) An appeal may be taken from—

(1) an order—

(A) refusing a stay of any action under section 3 of
this title,

(B) denying a petition under section 4 of this title to

order arbitration to proceed,

(C) denying an application under section 206 of this

title to conpel arbitration

(D) confirmng or denying confirmation of an award or

partial award, or

(E) nodifying, correcting, or vacating an award,

(2) an interlocutory order granting, continuing, or

nmodi fying an injunction against an arbitration that is

subject to this title; or

(3) a final decision with respect to an arbitration that is

subject to this title.

(b) Except as otherwi se provided in section 1292(b) of title 28,
an appeal nmay not be taken froman interlocutory order—

(1) granting a stay of any action under section 3 of this
title;

(2) directing arbitration to proceed under section 4 of this
title;

(3) compelling arbitration under section 206 of this title;
or

(4) refusing to enjoin an arbitration that is subject to
this title. 9 U S C § 16 (2000).

8



that the fact that this appeal is from the district court’s
Decenber 15, 2005 order confirmng the award and dism ssing
Terrebonne’s suit with prejudice — rather than fromthe Septenber
2002 order conpelling arbitration, staying the action and stating
“this case is closed for statistical purposes” — does not of itself
precl ude Terrebonne fromchal l enging the validity of the Septenber

2002 order.® W accordingly proceed on that assunption.

°Any such preclusion would not of itself be truly
jurisdictional, but would be nore in the nature of |aw of the
case, estoppel or res judicata. W do note that where we
dism ssed for want of jurisdiction an attenpted appeal from an
order staying litigation pending arbitration because the order
was non-final, we stated that it “was not the case” that the
appel I ant then

“ Wil be left with virtually no renedy, because

of the deference afforded an arbitrator’s award, if the

district court has mstakenly forced it to arbitrate

the issue of arbitrability. |If the district court

confirnms the arbitration award, this court will then

have jurisdiction to conduct a ‘typical’ review of the

district court’s decision regarding the scope of the

agreenent to arbitrate.” F.C Schaffer & Associates
Inc. v. Denech Contractors Ltd., 101 F.3d 40, 43 (5th
Cr. 1996).

See al so Jolley v. Paine Webber Jackson & Curtis Inc., 864 F.2d
402, 404 (5th Cr. 1989). It my well be that the foregoing
passage from Schaffer is inapplicable where the chall enged order
to arbitrate was final and appeal able. W also note, however,
that the Septenber 2002 order here appears to be interlocutory
and not final and hence to be non-appeal able under 9 U S.C. §
16(b). M™Mre v. Full Spectrum Lending Inc., 389 F.3d 163 (5th
Cir. 2004). W note in this respect that the fact that the case
was not dism ssed, that a “stay” was granted and that the cl osing
was stated to be “for statistical purposes” (see note 3 supra)

all suggest non-finality. See South Louisiana Cenent v. Van
Aal | st Bul k Handling, 383 F.3d 297, 301-02 (5th Cr. 2004). In
Anmerican Heritage Life Ins. Co. v. Or, 294 F.3d 702, 706-07 (5th
Cr. 2002), the order held appeal able, though it did not
expressly dismss the case, did not purport to stay proceedi ngs
in the court issuing the order (it stayed proceedings only in

9



W review de novo the district court’s ruling on K-Sea's
nmotion to conpel arbitration and stay litigation. Freudensprung v.
O fshore Technical Services, Inc., 379 F.3d 327, 337 (5th Cr.
2004) . The district court’s denial of Terrebonne's notion for
rehearing—treated as a Rule 60(b) notion—+s reviewed for an abuse
of discretion. Warfield v. Byron, 436 F.3d 551, 555 (5th Cr.
2006). Confirmation of the arbitrator’s award i s revi ewed de novo.
Executone Info. Sys., Inc. v. Davis, 26 F.3d 1314, 1320 (5th Gr.
1994) .

1. Terrebonne’ s Argunents and Applicable Law

A. Enforceability of the Arbitration Agreenent

Terrebonne focuses his appeal alnost entirely on the district
court’s Septenber 2002 order to arbitrate and the validity or
enforceability of the March 2001 arbitration agreenent.
Specifically, he nmakes two challenges against the agreenent:
First, he asserts that the arbitration agreenent is subsuned into
hi s enpl oynent contract and t her ef ore unenforceabl e per section one
of the FAA, 9 U S.C. 8 1, which excludes “contracts of enploynent
of seanen” from the FAA s purview. Second, Terrebonne contends

that the agreenent is void under section five of the FELA, which is

state court) and its statenent that the case “is closed’” was

whol Iy unnodi fied by any | anguage (such as “for statistical

pur poses” or “adm nistratively”) which mght indicate the closure
was not final and conplete for all purposes.

10



applicable here by virtue of the Jones Act, 48 U S C § 688.1%
Section Five of the FELA provides in relevant part that “[a]ny
contract, rule, regulation, or device whatsoever, the purpose or
intent of which shall be to enable any common carrier to exenpt
itself fromany liability created by this chapter, shall to that
extent be void.” 45 U S.C 8§ 55. W consider each argunent in
turn bel ow.
1. Section One of the FAA

The FAA “conpels judicial enforcenent of a wde range of
witten arbitration agreenents.” Circuit Cty Stores, Inc. v.
Adans, 121 S C. 1302, 1307 (2001). Accordingly, the FAA
“generally declares valid and enforceable witten provisions for
arbitration in any maritinme transaction . . . .” Freudensprung,

379 F.3d at 339. This is consistent wwth the FAA s purpose, which

946 U.S.C. § 688, the Jones Act, provides in relevant part:
“Any seaman who shall suffer personal injury in the
course of his enploynent nmay, at his election, maintain
an action for danages at law, with the right of trial
by jury, and in such action all statutes of the United
States nodifying or extending the common-I|aw right or
remedy in cases of personal injury to railway enpl oyees
shal |l apply; and in case of death of any seaman as a
result of any such personal injury the personal
representative of such seaman nmay maintain an action
for damages at law with the right of trial by jury, and
in such action all statutes of the United States
conferring or regulating the right of action for death
in the case of railway enpl oyees shall be applicable.
Jurisdiction in such actions shall be under the court
of the district in which the defendant enpl oyer resides
or in which his principal office is |located.” 46

U S. C. § 688(a).

11



“was to reverse the I ongstanding judicial hostility to arbitration
agreenents.” Glner v. Interstate/Johnson Lane Corp., 111 S. C
1647, 1651 (1991).

Section one of the FAA, however, provides that “nothing herein
contained shall apply to contracts of enploynent of seanen,
railroad enployees, or any other class of workers engaged in
foreign or interstate commerce.” 9 U . S.C. 8 1. Terrebonne argues
that this exclusion applies in the instant case because the Mrch
2001 agreenent is subsuned into his enploynent contract. W find
t hi s argunent unpersuasi ve.

First, we note that the agreenent here only partially settles
clains for benefits and danages related to Terrebonne’ s Novenber
2000 injury. It does not purport either to enploy Terrebonne or to
nmodi fy Terrebonne’s contract of enploynent in any way. Thus, on
its face, the agreenent does not appear to fall within section
one’s exception for “contracts of enploynent of seanen.”

Terrebonne, however, argues that the March 2001 agreenent is
subsuned into his enpl oynent contract because the agreenent covers
hi s mai nt enance and cure clains. Because nmai ntenance and cure are
i nseparabl e froma seaman’ s enpl oynent, he contends, the agreenent
necessarily constitutes part of his enploynent contract, such that

the agreenent falls within section one’s exception.

K- Sea argues that Terrebonne did not raise this issue
bel ow. Terrebonne replies that his Menorandumin Opposition to
Motion to Conpel Arbitration and Stay Litigation Pending

12



The March 2001 agreenent indeed covered Terrebonne’s
mai nt enance and cure clains up to the tine that the agreenent was
entered into. We reject, however, Terrebonne's assertion that
these nmaintenance and cure clains necessarily inplicate his
enpl oynent contract. Certainly, there 1is <case |aw using
general i zed |anguage connecting maintenance and cure to the
seaman’ s enpl oynent contract. See, e.g., Aguilar v. Standard G|
Co. of N.J., 63 S. C. 930, 933-34 (1943) (“In the United States
[ mi ntenance and cure] has been recognized consistently as an
inplied provisionincontracts of marine enploynent.”); Tate v. Am
Tugs, Inc., 634 F.2d 869, 870 (5th Gr. 1981) (“The right of an
i njured seaman to nmai ntenance is a formof conpensation that ari ses
out of the contract of enploynent.”). Yet, we have clarified that
mai ntenance and cure is an intrinsic part of the enploynent

rel ati onship, separate fromthe actual enploynent contract:

Arbitration, filed on Septenber 3, 2002, raised the argunent.
Specifically, Terrebonne points to his statenent in the

menor andum that, “Just at [sic] the right to nmaintenance and cure
isinplied in a seaman’s enpl oynent contract Aguilar v Standard
Ol Co. of NJ., 318 U S. 724, 730 (1943), an arbitration
agreenent for a seaman’s unaccrued personal injury claimis
subsuned within the enploynent contract.” Gven that this
appears to be the sole indication that Terrebonne raised his

mai nt enance and cure argunent below, it is doubtful that the
argunent was briefed adequately for the district court to

consider it. Conpare Goetz v. Synthesys Tech.s, Inc., 415 F. 3d
481, 485 n.13 (5th G r. 2005) (stating that, even where an issue
was “raised in a nuddl ed fashion, the fact that the district
court was able to rule on the issue is sufficient for us to
consider it raised, even in a refined formon appeal”). In any
event, the argunent |lacks nerit for the reasons stated bel ow

13



“[ M aintenance and cure differs fromcontractual rights.
The Court, in Cortes v. Baltinore Insular Line, 287 U.S.
367, 371, 53 S.C. 173, 77 L.Ed. 368 (1932), held that
mai nt enance and cure ‘is inposed by the lawitself as one

annex to the enploynent. . . . Contractual it is [in
the] sense that it has its source in arelation whichis
contractual in origin, but given the relation, no
agreenent is conpetent to abrogate the incident.’” Wod

v. Dianond MDrilling Co., 691 F.2d 1165, 1170 (5th Gr.

1982) (concluding that “recovery of nmai ntenance and cure

IS not subject to the sane mtigation |[imtations that

govern recovery based on ordi nary contractual rights”).?!?
In other words, maintenance and cure is an essential part of the
seaman’ s enpl oynent rel ationship that cannot be contracted away:
“The duty to provide nmai ntenance attaches once the seanman enters
the service of the shipandit is “a duty that no private agreenent

iIs conpetent to abrogate. Bal dassaro v. United States, 64 F.3d
206, 212 (5th Gr. 1995) (quoting De Zon v. Am President Lines, 63
S.Ct. 814, 818 (1943)). It is true that collective bargaining
agreenents may validly set the rate of maintenance and cure. See
id. at 212 (“The right to mai ntenance cannot be abrogated, but it
can be nodified and defined by contract.”). But we do not accept
that this in turn neans that maintenance and cure is part of the

enpl oynent contract. Further, while the March 2001 agreenent

states that K-Sea is obligated to pay mai nt enance and cure, it does

2Since this court’s decision in Wod, the Supreme Court has
noted that the rule under Cortes, that “[u]nder traditional
maritime law. . . there is no right of survival; a seaman’s
personal cause of action does not survive the seaman’s death,”
has been changed “in many instances” by Congress and the States.
Mles v. Apex Marine Corp., 111 S. C. 317, 326 (1990). This does
not affect the strength of our decision in Wod as it discusses
mai nt enance and cure.

14



not purport to change anything regarding that obligation or
regardi ng Terrebonne’s enploynent with K-Sea. Thus, we concl ude
the agreenent s not subsunmed into Terrebonne’ s enploynent
contract, and does not fall under section one’s exception to the
FAA' s coverage. 3
2. Section Five of the FELA

We also reject Terrebonne’ s assertion that because this is a

Jones Act case, the arbitration agreenent is invalid for the reason

that it violates section five of the FELA. “In passing the Jones

3See also, e.g., WIllians v. Cigna Financial Advisors Inc.,

56 F.3d 656 (5th Cr. 1995), an enployee’s discrimnation suit
agai nst his enployer, Cgna, in which we rejected the contention
that the arbitration agreenent was excluded fromthe FAA as
falling within the exenption for “contracts of enploynent of

wor kers engaged in . . . interstate commerce” under 9 U S.C. 8§
1. As our opinion cane well before Crcuit Gty Stores, Inc. v.
Adans, 121 S. . 1302 (2001), we based our decision in that
respect (as the Suprenme Court had a few years previously in
Glnmer v. Interstate/Johnson Lane Corp., 111 S. C. 1647 (1991))
solely on the ground that the arbitration agreenent was not a
contract of enploynent for purposes of 8 1 and did not address
whet her the “workers engaged in . . . interstate conmerce” aspect
of the above quoted 8 1 exclusion was satisfied. The plaintiff’s
enpl oynent contract with C gna, a nenber of the National
Associ ation of Securities Dealers (NASD), was known as a
“Regi stered Representative Agreenent” and the arbitration
agreenent (requiring arbitration of enploynent rel ated di sputes
wth the registrant’s enployer) was contained in a “U4
Regi stration,” an agreenent required to be executed with NASD as
a part of registering with it, which was required of the
plaintiff by his Registered Representative Agreenent. W held:
“ if we were to hold that WIllianms’ Registered
Represent ati ve Agreenent incorporated by reference the U4
Regi stration arbitration clause, 8 1 would still exenpt only the
contract of enploynent. The U4 Registration is a separate
contract, and its arbitration clause is enforceable under the
FAA.” 1d., 56 F.3d at 660.
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Act, Congress did not specifically enunerate the rights of seanen,
but extended to themthe sanme rights granted to railway enpl oyees
by FELA.” Wthhart v. Oto Candies, L.L.C , 431 F. 3d 840, 843 (5th
Cir. 2005). Section five of the FELA invalidates “[a]ny contract,
rule, regulation, or device whatsoever, the purpose or intent of
whi ch shall be to enable any common carrier to exenpt itself from
any liability created by this chapter . . . .7 45 U S C. § 55
(2000) .

For hi s FELA-based argunent, Terrebonne relies heavily on Boyd
v. Gand Trunk W RR Co., 70 S.Ct. 26 (1949) (per curiam). In
Boyd t he railroad enpl oyee, having been injured on the job, agreed,
in exchange for his enployer’s cash advances against whatever
settlenment or recovery was |ater achieved, that any suit to be
filed on account of the injury would be filed only in a district
(or county) that was either his residence when injured or in which
the injury occurred. Both such | ocations were in M chi gan, but the
enpl oyee filed suit in the Suprene Court of Cook County, Illinois.
The railroad sued the enployee in Mchigan state court to enjoin
his prosecution of the Illinois suit, and the M chigan Suprene
Court ruled for the railroad. The United States Suprene Court
reversed, holding that the |Illinois suit was in a venue

specifically authorized under section 6 of the FELA* and t hat hence

YFELA' s section six, “Actions: limtations; concurrent
jurisdiction of courts,” 45 U S.C. §8 56, provides, in rel evant
part:

16



FELA section 5 voided the agreenent excludi ng that venue provi ded
for in section 6.

For several reasons, we are not persuaded that Boyd controls
here.

To begin with, the venue provisions of section 6 of the FELA
— whi ch Boyd hel d protected by FELA section 5 — do not apply to the
Jones Act, which has its own venue provision contained in the | ast
sentence of section 688(a) (see note 10, supra), and provides for
venue in a district where “the defendant enpl oyer resides” or “his
principal office is located.”?® Venue of a Jones Act case is hence
not provided for in section 6, or in any other provision, of the
FELA. We directly so held in Pure Q| Co. v. Suarez, 346 F.2d 890,
892 (5th CGr. 1965), affirnmed on other grounds, 86 S.C. 1394
(1966) . There, the plaintiff seaman brought a Jones Act and

general maritine |law suit against his enployer, Pure G| Conpany,

“Under this chapter an action may be brought in a
district court of the United States, in the district of
the residence of the defendant, or in which the cause
of action arose, or in which the defendant shall be
doi ng business at the tinme of comencing such action.”

BAl t hough this sentence of § 688(a) is witten in terns of
“jurisdiction,” it has been construed to refer only to venue.
Panama R Co. v. Johnson, 44 S. C. 391, 393 (1924).

28 U.S.C. 8 1391(c) provides in part that “[f]or purposes of
venue under this chapter, a defendant that is a corporation shal
be deened to reside in any judicial district in which it is
subject to personal jurisdiction at the tinme the action is
commenced.” That section, as it was enacted in 1948, was held
applicable to the Jones Act in Pure Ol Conpany v. Suarez, 86
S.Ct. 1391 (1966).
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in the Southern District of Florida. The defendant noved to
transfer the case to the Northern District of Illinois, it being
undi sputed that it was incorporated in Chio and had its princi pal
officeinlllinois, although it did do substantial business in the
Southern District of Florida when the suit was comenced. The
district court denied the notion to transfer, but certified its
ruling to this court under 28 U S . C. 8§ 1292(b). We noted that
“[t]he relevant |[|anguage of the Jones Act, 46 U S C § 688"
provi des for venue in the district “in which the defendant enpl oyer
resides” or has its principal office, and that “in the absence of
a statutory directive to the contrary, the ‘residence’ of a
corporation for venue purposes is limted to the state of its
incorporation.” 1d. at 891-92. W stated that “appell ee [ seaman]
makes two argunents in support of the district court’s denial of
the notion to transfer,” describing the first of these as foll ows:
“. . . appellee argues that the special venue provisions of the
Federal Enployers Liability Act, under whi ch venue agai nst Pure Q|
woul d undoubt edly be proper in the instant case, are applicable to
a civil action under the Jones Act.” ld. at 892 (footnote
omtted).® Characterizing this argunment as one “which can be

di sposed of in short order,” we enphatically rejected it, stating:

®Citing FELA 8 6, we noted that “[t]he FELA contains nuch
br oader venue provisions than those of the Jones Act” and
provi des that venue is proper in, anong other districts, any
“where the defendant is ‘doing business’ at the tinme of the
commencenent of the action.” [1d., 892 n.3.
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“However, this argunent does not adequately accommbdate
the well-recognized and emnently 1logical canon of
statutory construction that the specific provisions of a
statute control exclusively over the broader and nore
general provisions of another statute which may relate to
the sanme subject matter in the absence of a clear
mani festation to the contrary by the legislature. . . .
[citations omtted]. As one court has stated, ‘ The short
answer to [appell ee’s] argunent is that Congress has seen
fit to inpose different venue requirenents in Jones Act
cases. To now hold that the venue requirenents under the
Federal Enployers’ Liability Act are controlling would
negate the plain |anguage of 46 U.S.C. § 688." Rodriguez
v. United Fruit Co., 236 F. Supp. 680, 682 (E. D. Va.

1964).” Id.

Having rejected the seaman-appellee’s first argunent, we
proceeded to consider his second, characterized as “a far nore
appeal ing argunent,” which was that “the definition of the term
‘resi dence’ which was added to the general venue statute in 1948,
28 U.S.C. A 8 1391(c), should be read into the Jones Act.” 1d. at
893. 1 Under the terns of section 1391(c), as added in 1948, “any
judicial district in which” a corporation “is incorporated or
licensed to do business or is doing business . . . shall be
regarded as the residence of such corporation for venue purposes.”

Agreeing with appellee’s second argunent, we held that this

""We observed that: “Prior to 1948 — and, indeed, at the tine
Congress enacted the Jones Act in 1920 — . . . The residence of a
corporation [for venue purposes] was uniformy restricted to the
state of its incorporation, even in Jones Act suits. E.g.,
Burris v. Matson Nav. Co., (S.D.N. Y. 1940), 37 F. Supp. 648.”

ld. Inthe cited Burris case, Jones Act venue was held i nproper
even though the defendant was, at the tinme of suit, doing
business in the district.
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definition of a corporate defendant’s residence in section 1391(c)
applied to determne the district “in which the” corporate
“def endant enpl oyer resides” as provided in section 688, and on
that basis affirnmed the district court’s denial of the notion to
transfer. 1d. at 893-97. In this |atter connection we consi dered
and rejected the contention that the Suprene Court’s decision in
Fourco G ass Co. v. Transmrra Prods. Corp., 77 S.C. 787 (1957)
(hol ding section 1391(c) did not define a corporate defendant’s
residence wunder 28 U S . C § 1400(b) applicable to patent
infringenment suits) dictated a contrary result. 1d. at 894 et seq.

The Suprene Court granted certiorari to resolve the issue
concerning section 1391(c), section 688 and the Fourco case, and
ultimately affirmed this court, holding that the section 1391(c)
definition of corporate residence applied to determne the district
“in which” the corporate “defendant enpl oyer resides” as provided
in § 688. Pure Ol Co. v. Suarez, 88 S.Ct. 1394 (1966). The
Suprene Court did not nention our hol ding that the venue provi sions
of section 6 of the FELA did not apply to the Jones Act.'® W note,
however, that the section 1391(c) question would not have any

practical inportance if Jones Act venue included whatever venue

Nor did the Suprene Court pass on our separate hol ding (346
F.2d at 891, n.1l) that where a suit is based on both the Jones
Act and unseawort hi ness the venue requirenents of the Jones Act
must be satisfied, the Suprene Court stating there was “no
occasion to pass upon this issue” as it “was not raised in this
Court.” 86 S.Ct. at 1395 n. 2.
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woul d be proper under section 6 of the FELA because section 1391(c)
enbraced no venue not authorized by section 6.

Because, under our decision in Pure Gl Co., the venue
provi sions of section 6 of the FELA are inapplicable to Jones Act
cases, it necessarily follows that nothing in section 5 of the FELA
is applicable to Jones Act venue. Hence, neither Boyd nor section
5 dictate the result here.?

Boyd is al so to be distinguished because it did not in any way
i nvol ve the FAA (or, indeed, an agreenent to arbitrate). There was
no federal statute authorizing or providing for the enforcenent of
the type of agreenent involved in Boyd. In Glnmer v.
| nt erstate/Johnson Lane Corp., 111 S. C. 1647 (1991), the Court
uphel d an agreenent to arbitrate governed by the FAA, specifically
di stinguishing prior cases on the ground, inter alia, that “those
cases were not decided under the FAA, which, as discussed above,

reflects a ‘liberal f eder al policy favoring arbitration

“\Moreover, in Boyd the Court specifically distinguished its
decision in Ex parte Collect, 69 .Ct. 944 (1949), where the Court
upheld the 28 U S.C. 8§ 1404(a) transfer to a different district
in adifferent state, at the defendant railroad s request and
over the plaintiff-enployee s objection, of the enployee’ s FELA
suit filed in a section 6 authorized district prior to the
enactnent of 8§ 1404(a). Collect observes that § 1404(a) “does
not limt or otherwise nodify any right granted in [FELA] 8 6

to bring suit in a particular district . . . [a]n action may
still be brought in any court . . . in which it mght have been
brought previously.” Id. at 947. Boyd, which quotes this

passage from Col |l ect, explains that “nothing in Ex parte Coll ect
. . . affects the initial choice of venue afforded Liability Act
plaintiffs.” Boyd, 70 S.C. at 28 (enphasis added).
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agreenents.’” |Id. at 1657 (quoting M tsubishi Mdtors Corp. v. Soler
Chrysler-Plymouth Inc., 105 S.C. 3346, 3353 (1985)). See al so,
e.g., Shearson/Anerican Express Inc. v. MMhon, 107 S. C. 2332,
2337 (1987) (“The Arbitration Act thus establishes a federal policy
favoring arbitration”) (inside quotation marks and citation
omtted). Here, in contrast to Boyd, the FAA is involved and thus
the i ssues “nmust be addressed with a healthy regard for the federal
policy favoring arbitration.” Glnmer at 1652 (enphasis added
i nside quotation marks and citation omtted).?°

Terrebonne answers this argunent solely by relying on Wl ko v.
Swan, 74 S.Ct. 182 (1953). WIlko was a suit by a custoner agai nst
a brokerage firmalleging the firmsold himcertain securities by
m srepresentations. The suit was pursuant to sections 12(2) and
22(a) of the Securities Act of 1933, 15 U S.C 8§ 771 (2), 77v(a),
whi ch respectively provide that under certain circunstances the
sel l er maki ng such m srepresentation “shall be liable to the person
pur chasi ng such security fromhim who may sue . . . in any court
of conpetent jurisdiction, to recover the consideration paid .

.”, and that the United States District Courts have jurisdiction

“Boutte v. Cenac Towi ng Inc., 346 F. Supp. 2d 922 (S.D. Tx.
2004), relied on by appellant, is simlarly distinguishable
because the agreenent there held invalid was not an arbitration
agreenent and even if it had been it would have been expressly
exenpted fromthe FAA by the terns of 9 US. C 8§ 1 as it was
contained in the seaman’ s enpl oynent agreenent. Boutte at 932
(“choice of forum agreenents in enploynent contracts between
Ameri can seaman and Anerican conpani es are unenforceable in Jones
Act clains”).
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over such suits, with venue in a district where, inter alia, the
defendant is “found” or “transacts business” or where “the sale
took place” but precluding renoval of state court suits. The
def endant noved under section 3 of the FAA to stay trial of the
suit pending conpletion of arbitration, relying on the arbitration
provisions of the plaintiff’s margin agreenent with the brokerage
firm (executed prior to the challenged sale). The Suprene Court
noted that section 14 of the Securities Act, 15 U S. C 8§ 77(a),
provided that “[a]ny condition, stipulation, or provision binding
any person acquiring any security to waive conpliance wth any
provi sion of this subchapter . . . shall be void.” 1d. at 184 n.6.
It went on to hold that the arbitration agreenent was invalid
because

“The words of § 14, . . . void any ‘stipulation’ waiving

conpliance with any ‘provision’ of the Securities Act.

This arrangenent to arbitrate is a ‘stipulation,’” and we

think the right to select the judicial forumis the kind

of ‘provision’ that cannot be waived under 8 14 of the
Securities Act.”

ld. at 186, and that “Congress nust have intended 8§ 14 . . . to
apply to waiver of judicial trial and review.” 1d. at 188.
The Wl ko Court then continued by stating:

“This accords with Boyd v. Grand Trunk Western R Co.,
We there held invalid a stipulation restricting an
enpl oyee’ s choi ce of venue in an action under the Federal
Enmpl oyers’ Liability Act, 45 US. CA 8§ 51 et seq.
Section 6 of that Act permtted suit in any one of
several localities and 8 5 forbade a common carrier’s
exenpting itself from any liability under the Act.
Section 5 had been adopted to avoid contracts waivVving
enpl oyers’ liability. . . . W said the right to select
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the “forum . . . is a ‘substantial right’ and that the

agreenent, restricting that choice, would thwart the

express purpose of the statute.” ld. (footnotes
omtted).

However, over a decade ago the Suprene Court, in Rodriguez De
Quijas v. Shearson/ Anerican Express Inc., 109 S. C. 1917 (1989),
expressly overruled Wl ko, and held that a predi spute agreenent to
arbitrate was validly applicable to a claimunder section 12(2) of
the Securities Act and was not invalided by section 14 thereof.?
Rodri guez observed that WIko's “characterization of the
arbitration process” was “pervaded by . . . ‘the old judicia
hostility to arbitration”” which had becone “outnobded” and had
“fallen far out of step with our current strong endorsenent of the
federal statutes favoring this nethod of resolving disputes.” Id.
at 1920. It rejected the WIko’s holding “that § 14 did not permt
wai ver of ‘the right to select the judicial forum”, id. at 1919,
on the ground that “[b]y agreeing to arbitrate a statutory claim

a party does not forgo the substantive rights afforded by the

statute; it only submts to their resolutionin an arbitral, rather

than a judicial, forum’” Id. at 1920 (internal quotation marks
and citation omtted). It Iikewise held, with reference to the
procedural litigation provisions contained in the Securities Act,

Zpppel lant’ s counsel neglected to note in any of his pre-
oral argunent briefing that Wl ko had been overrul ed, and only
after oral argunent, at which the matter was called to his
attention, did he, with our permssion, file a post-subm ssion
brief recognizing that fact.

24



such as “the statute’s broad venue provi sions, nati onw de service
of process” and “concurrent jurisdiction in the state and federal
courts without possibility of renoval,” that: “There is no sound
basis for construing the prohibitionin 8 14 on wai ving ‘ conpli ance
wth any provision” of the Securities Act to apply to these
procedural provisions.” Ild. These holdings are simlarly
applicabl e here. Under the arbitrati on agreenent, Terrebonne “does
not forgo the substantive rights afforded by” the Jones Act (and
the general maritinme law), he “only submts to their resolution in
an arbitral, rather than a judicial, forum”

Terrebonne argues in his post-subm ssion brief (see note 21
supra) that Rodriguez is restricted to “business transactions.”
That argunent, however, is clearly refuted by Gl ner, which relied
on, inter alia, Rodriguez, to enforce under the FAA a pre-dispute
arbitration agreenent as applied to an individual enployee’s claim
under the Age Discrimnation in Enploynent Act. See Glner, 111
S.Ct. at 1652, 1654, 1655.%

In this connection, Terrebonne further passingly contends, in

?See also, e.g., Crcuit Cty Stores, Inc. v. Adans, 121
S.C. 1302, 1313 (2001), (“The Court has been quite specific in
hol ding that arbitration agreenents can be enforced under the FAA
W t hout contravening the policies of congressional enactnents
gi ving enpl oyees specific protection against discrimnation
prohi bited by federal law. . .”); Garrett v. Crcuit Gty Stores,
Inc., 449 F.3d 672 (5th Gr. 2006) (Unifornmed Services Enpl oynent
and Reenpl oynent Rights Act); Carter v. Countrywi de Credit
I ndustries, Inc., 362 F.3d 294 (5th Cr. 2004) (Fair Labor
Standards Act); Alford v. Dean Wtter Reynolds, Inc., 939 F.2d
229 (5th CGr. 1991) (Title VII).
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a nost conclusory fashion, that requiring arbitration of a seaman’s
Jones Act claimis contrary to public policy. But, as noted above,
the FAA “establishes a federal policy favoring arbitration.”
McMahon at 2337. The burden is on Terrebonne to show a contrary
and conpelling public interest. GIlner at 1652. Terrebonne has
made no such showi ng. “Having nade the bargain to arbitrate, the
party should be held to it unless Congress itself has evinced an
intention to preclude a waiver of judicial renedies for the
statutory rights at issue.” QGlner at 1652 (citation and inside
guotation marks omtted).? The only such indication on the part
of Congress is the concluding clause of section 1 of the FAA which
expressly exenpts from the FAA, and from the binding effect it
gives to pre-dispute contracts to arbitrate, “contracts of
enpl oynent of seanen, railroad enployees,” or other such in-
commerce transportation workers. Beyond that express exenption

there is certainly no nore public policy reason to exenpt seanen
from the binding effect of pre-dispute contracts — other than
contracts of enploynent - to arbitrate Jones Act or general

maritime |aw cl ai ns agai nst their enployer than there is to exenpt

Bln Glnmer the Court held ADEA clainms subject to a pre-
di spute agreenent to arbitrate notw thstanding “the recent

amendnents to the ADEA.” 1d. at 1653-54. W note that “the
recent amendnents” referred to are apparently those of Pub. L
101-433, Title Il, § 201, Cctober 16, 1990, 104 Stat. 983,

codified at 29 U S.C. 8 626(f)(1), which provide in part that
“the individual does not waive rights or clains that may ari se
after the date the waiver is executed.” § 626(f)(1)(C).
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enpl oyees protected by the various civil rights or enployee
protection statutes from the binding effect of pre-dispute
contracts to arbitrate clains under such statutes against their
enpl oyer. See Gl ner and note 22 supra.

This conports with our decision in Freudensprung v. O fshore
Techni cal Services, Inc., 379 F.3d 327 (5th Gr. 2004), where we
affirmed the district court’s orders staying litigation of the
plaintiff’s Jones Act claimpending arbitration. 1|d. at 332. W
noted that “the Convention on the Recognition and Enforcenent of
Foreign Arbitral Awards,” 9 US.C 88 201-208, “governs
concurrently with the FAAin this case.” 1d. at 338. W held that
“even assum ng arguendo that the Consultant’s Agreenent [by which
the defendant retained the plaintiff] is a seaman’s enpl oynent
contract, the arbitration agreenent contained therein is
nonet hel ess enforceabl e pursuant to the Convention . . . .” Id.

We rejected the plaintiff’s argunent

“ that a ‘pre-injury’ agreenent to arbitrate rather
than litigate his personal injury clains is ‘inherently
unfair’ because he could not have nade an inforned
deci sion concerning his post-injury renedies before his
injury had occurred and before any nedical advice was
available to him The difficulty with this argunent is
that the sane could be said of any advance agreenent to
arbitrate personal injury clains, and it is by now beyond
cavi | that such agreenents are presunptively enforceabl e.
As noted above, Freudensprung and OISI agreed to
arbitrate ‘any dispute’ arising out of the Consultant’s
Agr eenent . It is ‘[o]lnly by rigorously enforcing
arbitration agreenents according to their terns, do we
“give effect to the contractual rights and expectations
of the parties, w thout doing violence to the policies
behind the FAA.”’ Ford v. NYLCare Health Plans of Qulf
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Coast, Inc., 141 F.3d 243, 248-49 (5th Cr. 1998)

(quoting Volt Information Sci., Inc. v. Bd. of Trustees
of Leland Stanford Junior Univ., 489 U S. 468, 479, 109
S.Ct. 1248, 103 L.Ed.2d 488 (1989).” 1d. at 342.

The plaininplicationis that if the agreenent was not contained in
a seaman’ s contract of enploynent it woul d be enforceabl e under the
FAA.

We observe that, beyond vague references to the unfairness of
pre-injury arbitration agreenents (of seanmen and of others)
generally and generically, Terrebonne has never asserted in this
case (or urged on this appeal) that the March 12, 2001 agreenent
here was invalid because it was not (or was not shown to be)
sufficiently voluntary, infornmed and understood on his part, or
because the anmount paid for damages incurred up until March 12,
2001 was not (or was not shown to be) fair and adequate, or because
the agreenent was not otherw se sufficiently fair or shown to be
so. Terrebonne's public policy argunents |lack nerit.

B. Scope of the Arbitration Agreenent

In addition to challenging the arbitration agreenent’s
enforceability, Terrebonne asserts that if the agreenent is
enforceable, his “re-injury” is separate fromhis prior hernia and
thus outside the agreenent’s coverage. W hold that the district
court did not err in conpelling arbitration or confirmng the
arbitration award on this basis; the agreenent was sufficiently
broad for the district court to conpel arbitration and allow the

arbitration panel to determne its scope.
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The agreenent clearly states that it enconpasses “any clains
related” to Terrebonne’s Novenber 2000 injury. Terrebonne’ s
conplaint inthis action is for damages for both his 2000 acci dent
and his April 2001 “re-injury.” Terrebonne has nowhere asserted
that he is only or even mainly asking for danmages for his reinjury.
Further, Terrebonne has not explai ned anywhere how these two are
different. Thus, in light of Terrebonne s conpl ai nt—which | unps
t oget her the Novenber 2000 and April 2001 injuries—the arbitration
agreenent was broad enough to be submtted to the arbitrators for
determ nation of whether Terrebonne's reinjury fell wthin the
agreenent’s scope. See in re Conplaint of Hornbeck O fshore (1984)
Corp., 981 F.2d 752, 754-55 (5th G r. 1993) (stating that this
court distinguishes between broad and narrow arbitration cl auses,
and explaining, “If the clause is broad, the action should be
stayed and the arbitrators permtted to deci de whether the dispute
falls wthin the clause”). W conclude that the arbitration cl ause
is broad. See, e.g., Hornbeck O fshore at 755 (“any dispute” is
broad) and Beiser v. Weyler, 284 F. 3d 665, 669-70 (5th Gr. 2002)
(“relates to” has a “plainly broad neaning”). Terrebonne has not
attacked the award rendered by the arbitration panel; nor has he
attacked the arbitrators’ decision that the reinjury fell within
t he agreenent’s scope.

CONCLUSI ON

Terrebonne has shown no valid basis on which to reverse the
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district court’s decision to conpel arbitration. The district
court’s judgnent is accordingly

AFF| RMED.
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