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Al exander MIller, a native of Jammica, petitions this Court
for review of the Board of Imm gration Appeals’s (“BlIA’) order of
renoval . Concluding that 8 U S.C 8§ 1252(a)(2)(C strips this

Court of jurisdiction, we DISMSS the petition for review

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



| . PROCEDURAL HI STORY

MIler was born on Septenber 2, 1969, in Jamaica to alien
parents who were unnarri ed. According to MIller’s docunentary
evidence, his father, Donald MIller, later established paternity
and gained |egal custody of him through the Jamamican courts in
1978. Donald MIler subsequently becanme a naturalized United
States citizen. Mller’s parents married in 1979 and divorced in
1984. However, MIller states that he did not have know edge of
these events as they occurred. MIller was residing wth paternal
aunts and grandparents in Janaica at the tinme of the divorce. 1In
1986, on MIler’s behalf, an application for an | nm grant Vi sa was
filed wwth the Imm gration and Naturalization Service (“INS"). The
application was approved, and MIller entered the United States on
Septenber 8, 1987, six days after his eighteenth birthday.

On Decenber 18, 1990, M Il er was convicted in federal district
court in the Southern District of Florida for unauthorized use of
credit cards and sentenced to twenty-four nonths inprisonnent.
Based on that offense, MIler was deported fromthe United States
to Jamai ca on Novenber 10, 1992, but thereafter he returned w t hout
perm ssi on. On Qctober 18, 2001, MIller was convicted in the
federal district court in the Southern District of Florida for the
offense of illegal reentry after deportation for an aggravated
felony in violation of 8 U S C section 1326(a), (b)(2) and
sentenced to forty-one nonths inprisonnent.

| n Decenber of 2003, MIler was notified of the institution of
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the i nstant renoval proceedings. After a hearing, the Immgration
Judge (“1J”) ordered MIller renoved from the United States to
Jamaica. Ml ler appealed, and the BIA affirned w thout opinion
rendering the renoval order final. MIller nowpetitions this Court
for review of the BIA's order of renoval
1. ANALYSIS

As a threshold question, we nust determ ne whether we have
jurisdiction. “[No court shall have jurisdiction to review any
final order of renoval against an alien who is renovabl e by reason
of having commtted” certain crines set forth in 8 U S.C. section
1252(a)(2)(C); see Lee v. Gonzal es, 410 F. 3d 778, 780-81 (5th Gr
2005). Nevertheless, this Court retains jurisdiction “to consider
whet her the specific conditions exist that bar our jurisdiction
over the nerits, nanely, whether the petitioner is (1) an alien,
(2) who is deportable, (3) for commtting the type of crine that
bars our review.” Nehne v. INS, 252 F.3d 415, 420 (5th Cr. 2001).

M1l er concedes that he was convicted of a crine that would
render an alien deportable. Ml er argues, however, that he is not
an ali en because he derived citizenship fromhis father pursuant to
12 U.S.C. section 1432,! which provides that:

(a) A child born outside of the United States of alien

! Former 8 U.S.C. § 1432 was repeal ed February 27, 2001, see
Pub. L. 106-395, 8§ 104. The applicable lawis the [awin effect at
the tinme of MIler's birth. See United States v. Cervantes-Nava,
281 F.3d 501, 503 n.2 (5th Gr. 2002).
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parents, or of an alien parent and a citizen parent who
has subsequently lost citizenship of the United States,
becones a citizen of the United States upon fulfill nment

of the follow ng conditions:

(3) The naturalization of the parent having | egal
custody of the child when there has been a | egal
separation of the parents or the naturalization of
the nother if the child was born out of wedl ock and
the paternity of the child has not been established
by legitimation; and if

(4) Such naturalization takes place while such
child is under the age of eighteen years; and

(5 . . . thereafter begins to reside permanently
in the United States while under the age of
ei ght een years.

(enphasi s added).

It is undisputed that, after his father’s naturalization,
MIler entered the United States shortly after his eighteenth
bi rt hday. 2 Thus, MIller has failed to neet the statutory
requi renents for derivative citizenship under section 1432.

Neverthel ess, MIler argues that the delay was not his fault
but the fault of the INS. Mller’s application for an |Inm grant
Visa was approved a little nore than three nonths prior to his

ei ghteenth birthday. However, according to MIller, a consular

2 In making her deternmination regarding whether MII|er had
met the above statutory requirenents for derivative citizenship,
the 1J expressed doubt regarding whether MIler had proven that
Donald MIler was his father. For purposes of this appeal, we wl
assune w thout deciding that MIler did so prove.
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officer in the United States Enbassy in Janmaica reschedul ed an
interview from June 16, 1987, to Septenber 8, six days after his
ei ghteenth birthday. Shortly thereafter, MIler received his Visa
packet from the enbassy and entered the United States. Based on
these events, MIller argues that “the Governnent delayed the
processing of his Immgrant Visa after his 18th birthday although
Said visa was in fact ‘issued,’ wthout any notification . ”

It appears MIler is attenpting to argue that the governnent
is estopped from denying him derivative citizenship. To nmake a
successful estoppel claim MIller nust at |east show affirmative
m sconduct on the part of the governnent. Moosa v. I.N S, 171
F.3d 994, 1004 (5th Cir. 1999).°% This MIller has failed to do.
Wthout nore, Mller’s allegation that the consular officer
reschedul ed an interviewto occur after his eighteenth birthday is
not sufficient to showaffirmative msconduct. See INSv. Mranda,
459 U. S. 14, 18-19 (1982) (INS's 18-nonth delay in processing
alien's application for permanent residency did not constitute
affirmative m sconduct); cf. Montana v. Kennedy, 366 U. S. 308, 314-
15 (1961) (failure of American Consular Oficer in ltaly to issue
passport to alien’s nother, which allegedly resulted in alien’s

birth in Italy, did not constitute affirmative m sconduct).

3 We assune without deciding that the “INS can ever be
estopped from enforcing immgration |aws because of its
m sconduct . ” ld. at 1003 (citation omtted) (enphasis in
original).



Because M|l er has failed to showaffirmative m sconduct, his claim
of estoppel fails.* He failed to show derivative citizenship and
is therefore an alien. As previously set forth, we do not have
jurisdiction to review any final order of renobval against an alien
who is renovabl e by reason of having commtted a crine involving

noral turpitude. 8 U S.C. 8§ 1252(a)(2)(0O

I11. CONCLUSI ON
For the above reasons, we DISMSS the appeal for |ack of

jurisdiction.

4 Mller also cites precedent from other circuits in an
attenpt to show that he should be excused from neeting the
statutory requirenment because of circunstances beyond his control.
See, e.g., Ranos-Hernandez v. INS, 566 F.2d 638 (9th Cr. 1977).
These cases are i napposite because they rely on the “principle of
| aw t hat no conduct results in expatriation unless it is engaged in
voluntarily.” 1d. at 643. Mller is not being expatriated, having
never nmet the statutory requirenents for derivative citizenship.
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