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WIilliamE Watt was convicted in Texas state court of capital
murder of a child under the age of six and sentenced to death.
After denying habeas relief on all clainms, the district court
granted Watt a certificate of appealability (COA) for two issues:
(1) whether the State‘s failure to produce a notebook prepared by
the victims nother (after her child s death) viol ated due process,
pursuant to Brady v. Miryland, 373 U S 83 (1963) (holding

prosecution’s suppression of favorable material evidence violates

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



due process) (Brady-claim; and (2) whether Ring v. Arizona, 536
US 584 (2002) (holding Sixth Amendnent right to jury trial
violated when trial judge determ nes presence of aggravating
circunstances for inposition of death penalty), is inconsistent
wth the prejudice prong for ineffective assistance of counsel
(I'AC) under Neal v. Puckett, 286 F.3d 230 (5th Gr. 2002) (en banc)
(holding that, to establish |AC, defendant nust satisfy two
el ements stated in Strickland v. Washington, 466 U S. 668 (1984):
(1) counsel’s performance was deficient; and (2) that deficiency
caused prejudice), cert. denied, 537 U S. 1104 (2003). Watt v.
Dretke, No. 1:01-cv-00212 (E. D. Tex. 2004) (USDC Opn.).

In addition, relying on Bush v. Gore, 531 U S 98 (2000)
(hol ding Equal Protection Cause requires uniform and specific
standards for vote counting), Watt requests a COA fromthis court
on athird issue: whether the Texas death penalty statute viol ates
equal protection because it provides no uni formstandards for when
prosecutors shoul d seek that penalty.

For this third issue, a COAis DENIED. For the two issues for
which the district court granted a COA, the denial of habeas relief
i s AFFI RMVED.

| .

On 4 February 1997, Damien Wllis (the child), the three-year-

old son of Watt’'s then-girlfriend, Renee Porter, with whom Watt

lived, was left in Watt's care while Porter was at work. At



approximately 6:00 p.m, Watt called 911, reporting the child had
accidentally drowned in the bathtub. When energency personne

arrived, the child had no pul se, was not breathing, and was cold to
the touch. Paranedics attenpted CPR and transported the child to
the hospital, where he was pronounced dead at 7:24 p.m The
attending physician noted the child was wunusually cold (his
tenperature was 84 degrees, when approximately 96 woul d have been
expected) and had bruising on his forehead and thighs and both
fresh and healed injuries to his rectum and opined that the child
had been sexually assaulted prior to his death. The nedical
exam ner who perforned an autopsy on the child stated that the
cause of death was hom ci dal violence, including snothering.

Watt was taken to the police station, where he signed three
statenents over three days. Hs first statenent (4 February)
provided: he was in the laundry roomwhile the child was bat hing;
Watt returned to the bathroomto find the child underwater; and,
after attenpting CPR, he called 911. On 5 February, Watt gave a
simlar statenent, but, acknow edging he had not told the entire
truth previously, confessed to sodom zing the child before he took
a bath. On 6 February, again acknow edging he had not been
conpletely truthful previously because he was scared, Watt stated:
while Porter was at work, the child wanted to take a bath; after
the child began running the bath water, Watt saw sonething on the

television that “made [him feel |ike having sex”; Watt sodom zed



the child; Watt left the room and returned; believing the child
had | odged sonething in the |ight socket, he hit the child with a
belt five or six times; the child began screamng; to stop him
Watt held a plastic bag over his nouth; when the child tried to
jerk away fromWatt, the child hit his head on the tub; Watt |eft
to get ice for the child s forehead; when Watt returned, the child
was not breathing; and after attenpting CPR, Watt called 911

In 1998, Watt was found guilty of capital nurder of a child
under the age of six, pursuant to Texas PENaL CoDE ANN. § 19.03(a) (8),
and sentenced to death. The Texas Court of Crimnal Appeals
affirmed. Watt v. Texas, 23 S.W3d 18 (Tex. Crim App. 2000).
Watt did not seek review by the Suprenme Court of the United
St at es.

Watt sought state habeas relief, raising, inter alia, |AC
clains and a Brady-claimconcerning the State’'s failure to produce
a hand-written notebook created by Porter after her child s death
and in preparation for testifying at trial.

The state habeas trial court filed findings of fact and
concl usions of | aw, recommendi ng deni al of relief. Texas v. Watt,
97-F-159-005 (Dist. Ct. Bowe County Tex. 2000). That court
concluded, inter alia: Watt received effective assistance of
counsel ; and his Brady-claimhad no nerit because there was not a
reasonable probability disclosure of the allegedly suppressed

evi dence woul d have resulted in a different outcome at trial. |Id.



The Texas Court of Crim nal Appeals denied relief. Ex Parte Watt,
No. 97-F-159-5-A (2001).

In March 2002, Watt requested federal habeas relief,
presenting approxi mately 20 clains. |In Decenber 2003, the district
court awarded sunmmary judgnent to the State on all but two of those
clains and ordered an evidentiary hearing for those two: (1)
whet her Watt’s trial counsel rendered IAC by failing to inform
Watt he could testify during the penalty phase; and (2) whether
the cumul ative effect of errors by trial counsel constituted | AC
USDC Opn., 3 Dec. 2003 Order at 5-6, 34 (USDC Opn. |). Follow ng
that hearing, the district court denied habeas relief. USDC Opn.,
18 COct. 2004 Order at 8 (USDC Opn. 1I1). Watt appealed and
requested a COA on six clainms; the district court granted a COA for
two issues, enconpassing three of the clains. USDC Opn., 9 Dec.
2004 Order at 2 (USDC Opn. 111).

1.

Watt’'s 28 U.S.C. 8§ 2254 habeas petition is subject to the
Antiterrorismand Effective Death Penalty Act of 1996 ( AEDPA), Pub.
L. No. 104-132, 110 Stat. 1214 (1996). See, e.g., Penry v.
Johnson, 532 U S 782, 792 (2001). Watt’'s COA request is
considered first, followed by the two i ssues for which the district

court granted a COA



A

Under AEDPA, Watt nust obtain a COAfromeither the district,
or this, court to appeal the denial of habeas relief on an issue.
28 U.S.C. § 2253(c); FeD. R App. P. 22(b)(1); Slack v. McDaniel, 529
US 473, 478 (2000). To obtain a COA, Watt nust “ma[k]je a
substantial show ng of the denial of a constitutional right”. 28
US C 8 2253(c)(2); see MIler-El v. Cockrell, 537 U S. 322, 336
(2003); Slack, 529 U S. at 483. In that regard, Watt nust
denonstrate “reasonabl e jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a
different manner or that the issues presented were adequate to
deserve encouragenent to proceed further”. Mller-E, 537 U S. at
336 (quoting Slack, 529 U. S. at 484).

In deciding whether to grant a COA, a federal court is
limted, inter alia, “to a threshold inquiry into the underlying
merit of [Watt’'s] clainf]”. I1d. at 327. “This threshold inquiry
does not require full consideration of the factual or |egal bases
adduced in support of the clain|].” ld. at 336. | nst ead, our
analysis “requires an overview of the clainf] in the habeas
petition and a general assessnent of [its] nerits”. | d. Thi s
being a death penalty case, “any doubts as to whether a COA shoul d
i ssue nmust be resolved in [Watt’'s] favor”. Hernandez v. Johnson,

213 F.3d 243, 248 (5th Gir.), cert. denied, 531 U.S. 966 (2000).



For purposes of the requisite threshold-inquiry, we are
mndful that, in ruling on the nerits, the district court was
required to defer to the state court’s adjudi cati on on questi ons of
| aw and m xed questions of |aw and fact, unless the state court’s
“decision ... was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Supreme Court”. 28 U S.C § 2254(d)(1); H Il v. Johnson, 210
F.3d 481, 485 (5th GCr. 2000), cert. denied, 532 U.S. 1039 (2001).
That decision is contrary to clearly established federal lawif it
“reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially
i ndi stingui shable facts”. Mniel v. Cockrell, 339 F.3d 331, 337
(5th Gir. 2003), cert. denied, 540 U.S. 1179 (2004).

Li kewi se, for this threshold-inquiry, we are mndful that, in
ruling on the nerits, the district court was required to defer to
the state court’s factual findings unless they “resulted in a
decision that was based on an unreasonable determ nation of the
facts in [the] light of the evidence presented in the State court
proceedi ng”. 28 U.S.C. § 2254(d)(2). In that regard, those
findings were “presuned to be correct”; Watt had “the burden of
rebutting [that] presunption ... by clear and convi nci ng evi dence”.

28 U.S.C. § 2254(e)(1).



In the state habeas court, as well as in the district court,
Watt claimed the Texas death penalty statute is facially
unconstitutional because it | acks uniformand specific requirenents
for when prosecutors should seek the death penalty, resulting in
arbitrary and disparate treatnent of simlarly situated people.
Finding this claim was presented to, but not addressed by, the
state court, the district court addressed it de novo and held it
barred by the non-retroactivity doctrine of Teague v. Lane, 489
U S 288, 301 (1989) (generally barring retroactive application of
new rul es of crimnal procedure).

In his COA application in district court, however, as in his
application here, Watt maintains: Bush v. Gore involved a change
in substantive |l aw and, therefore, his claimis not Teague-barred.
Decided in 2000, Bush v. CGore held the Equal Protection clause
requires uniform and specific standards for vote counting. 531
U S 98.

Al t hough it appears Watt did not rely upon Bush v. Gore in
district court wuntil his COA request, he did raise the Equal
Protection claimthat the district court considered, and rejected,
on habeas review. Accordingly, we will consider Bush v. Gore in
ruling on this COA request.

I n deci ding whether to grant a COA on this issue, we need not
address a possi bl e Teague-bar because, on its face, the Bush v.

Gore holding is limted to the facts at issue there —the 2000



presidential election. Id. at 109. Cbviously, those facts are not
renotely simlar to those at issue here —the State’'s seeking
application of the death penalty for the nurder of a three-year-old
child, after the child had been sexually assaulted and abused in
ot her ways.

For this issue, Watt relies al nost solely on Bush v. Gore and
does not ot herw se denonstrate how, or why, the Texas deat h-penalty
systemviol ates the Equal Protection Clause. He has not nade the
requi site substantial showng of the denial of a constitutiona
right. Restated, reasonable jurists could not debate whether the
Texas death penalty statute is unconstitutional under Bush v. CGore
or whether the issue deserves encouragenent to proceed further.

B.

For the two issues certified by the district court (Brady-
claimand the procedure for evaluating an | AC clain), we engage in
a nerits determ nation under AEDPA. As discussed, inruling on the
merits, the district court was required under AEDPA to defer to the
state court’s adjudication on questions of |aw and m xed questi ons
of law and fact, unless that “decision ... was contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal |aw, as determ ned by the Suprenme Court”. 28 U S.C. 8§
2254(d)(1); HIl, 210 F. 3d at 485. Again, a state court’s decision
is contrary to clearly established federal lawonly if it “reaches

a legal conclusion in direct conflict wwth a prior decision of the



Suprene Court or if it reaches a different conclusion than the
Suprene Court based on materially indistinguishable facts”.
Mniel, 339 F.3d at 337.

As al so discussed, the district court was required to defer to
the state court’s factual findings unless they “resulted in a
decision that was based on an unreasonable determ nation of the
facts in [the] light of the evidence presented in the State court
proceeding”. 28 U. S.C. 8 2254(d)(2). Again, those findings are
“presuned to be correct”; Watt has “the burden of rebutting [that]
presunption ... by clear and convincing evidence”. 28 U.S.C. 8
2254(e)(1).

1.

Watt sought a COA on whether the State violated his due
process rights under Brady. The district court granted the COA,
however, on whether such clainmed suppression “constituted only
harm ess error”. USDC Qopn. IIl at 2. Nevertheless, earlier on the
merits, the district court did not performa harmnl ess error review,
instead, its analysis rested on Brady. It held, sonmewhat
consistent with the stardard of review inposed by AEDPA, that “the
State court’s denial of this clai mwas reasonable”. USDC Opn. | at
8. (Again, the standard of revi ew under AEDPA i s whether the state
court’s decision was “unreasonable”, not whether, as held by the
district court, it was “reasonable”. Needless to say, different

factors nmust be consi dered, as discussed supra.) Like the district

10



court, we review the nerits of this claimunder Brady. In other
wor ds, concerning the | anguage of the COA, we understand “harnl ess
error” to nmean “not material”, as discussed infra.

Vel after Watt’'s horrific abuse of the child, Porter created
the notebook to aid in preparation for her trial testinony. The
State concedes that, neither before nor during trial, did it
produce the hand-witten notebook prepared by Porter, the victims
mother. |t was neither read, nor otherw se presented, to the jury.
Watt’'s counsel becane aware of the notebook during his
i nvestigation for state habeas relief.

The well-known elenents for a Brady-claim are: (1) the
prosecut or suppressed evidence, (2) favorable to the defense, (3)
and material to quilt or punishnent. Brady, 373 U. S. at 87.
Evidence is constitutionally nmaterial if there is “a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different”. United
States v. Bagley, 473 U.S. 667, 682 (1985) (enphasis added); Ml er
v. Dretke, 404 F.3d 908, 913-16 (5th Gr. 2005) (enphasizing
“reasonabl e probability” el enent of materiality). This reasonable
probability standard is nmet if the suppression is significant
enough to underm ne confidence in the outcone of the trial. Kyles
v. Witley, 514 U S. 419, 434 (requiring denonstration of
reasonable probability that result of proceeding would have
differed had evi dence been discl osed).

11



For assessing materiality, vel non, “the Constitution is not
vi ol ated every tinme the governnent fails or chooses not to disclose
evi dence that m ght prove hel pful to the defense”. 1d. at 436-37.
Along this line, in determ ning whether evidence is material for

Brady purposes, we nust consider the cunmulative effect of all

suppressed evidence, rat her than considering each item
i ndi vi dual |y. | d. “We evaluate the tendency and force of the
undi scl osed evidence item by item there is no other way. We

evaluate its cunulative effect for purposes of materiality
separately ....”. 1d. at 437 n.10.

The state habeas court held: because the notebook was not
used before the jury, and because there was no substanti al
difference between Porter’s testinony and the notebook, its non-
di sclosure did not underm ne confidence in the outcome of the
trial. Texas v. Watt, 97-F-159-005 (Dist. Ct. Bow e County Tex.
2000) .

Al t hough the State did not produce the notebook, the district
court found Watt did not satisfy Brady s suppression prong
because, inter alia, he woul d have had i ndependent know edge of the
relevant facts described in it. USDC Opn. | at 8; see West v.
Johnson, 92 F.3d 1385, 1399 (5th Gr. 1996) (holding Brady is not
vi ol at ed where defendant woul d have known of all egedly suppressed
evi dence), cert. denied, 520 U S. 1242 (1997). Watt clains he

denonstrated the notebook was suppressed for Brady purposes,

12



despite the holding of Wst, because its value was not in its
content but in its inconsistency with Porter’s testinony, wth
whi ch he coul d have i npeached her. Likew se, Watt clains Porter’s
unchal I enged testinony | eft the jury with the i npression that Watt
was indifferent to the child s death and, therefore, affected the
jury’'s determnation of guilt.

Because the notebook does not neet the materiality prong of
Brady, as discussed, infra, we need not address whether it was
ei ther suppressed or favorable to Watt. (I'f those prongs were
addressed, it is arguable that, even if the notebook was
suppressed, it was not favorable to Watt.) Regarding materiality,
Watt points to several notebook entries he clains could have been
used to i npeach Porter.

The first contention concerns an entry about “red mark[s]” on
the child, which Porter attributed to Watt. Porter testified
these injuries were severe and i nvolved “welts on his | egs and his
butt” and bl eedi ng. According to Watt, with the notebook, he
coul d have inpeached Porter on the severity of the injuries and
left the jury with the inpression she was enbel lishing, affecting
her credibility. The State maintains the entry, when read in
context, is not significantly different from her testinony. The
not ebook stated: “He showed ne his butt[.] [There] were a lot nore
mar k[ s] there”. As the state habeas court found, this is not

substantially different from Porter’s testinony.

13



Second, Porter’s notebook reflects that, prior to the day of
the child s death, Watt denied whipping the child when Porter
confronted Watt. In her testinony, Porter did not nention Watt’s
denial. He clains that, because that testinony went unchal | enged,
it left the inpression Watt admtted causing the child s injuries.
Wth the notebook, Watt contends he could have presented his
deni al and chal l enged the inpression he caused the injuries. The
State responds that Watt woul d have known he deni ed whi ppi ng the
child and, thus, could have used that information to inpeach
Porter, even w thout the notebook. In any event, this om ssion
provi des, at best, mnor inpeachnent value in the Iight of Watt’s
confession to sexually abusing the child. (Additionally, use of
this evidence for inpeachnent woul d have been mnimal in the |ight
of the testinony of Porter and David WIllis, the child s father:
both adm tted t hey had each previously beaten the child on at | east
one occasion.)

Third, Porter testified that, after |eaving the child al one
wth Watt and com ng hone to find the child naked and havi ng had
a bowel novenent in bed, she noticed he seened afraid of Watt.
For this specific instance, the notebook does not nention that
fear. Watt clains: wthout Porter’s testifying the child seened
afraid, there would be no inference his bowel novenent was a result
of Watt’s sodom zing him and Watt could have inpeached Porter

for enbellishing her trial testinony. The State points to portions

14



of the notebook that record Porter’s noticing a change in the
child s attitude toward Watt and his being afraid of him For
this point, inthe light of these statenents taken as a whole, the
not ebook woul d have had no i npeachnent val ue.

Fourth, Porter testified she noticed a scratch while giving
the child a bath, and, when she asked the child what happened, he
| ooked at Watt, but Watt did not offer an explanation. The
not ebook does not nention that. Had he had the notebook, Watt
mai nt ai ns he could have inpeached Porter with her failure in the
not ebook to nention the scratch and Watt’'s failure to explainit.
Again, this omssion does not rise to the Ilevel of an
i nconsi stency; any inpeachnent value is mninal.

Fifth, Porter testified to tw instances, the day before the
child s death, when he appeared afraid of Watt. The notebook does
not nention either instance. Watt nmaintains that, based on such
non-entries, he would have been able to denonstrate to the jury
that Porter was fabricating her testinony. According to the State,
as for many of the passages in the notebook on which Watt relies,
Watt was present during the events about which Porter testified,
he woul d, therefore, have had all the informati on needed to i npeach
Porter if her testinony was false. Again, this omssion is not an
i nconsi stency that provides neani ngful inpeachnent val ue.

Sixth, Porter testified that, after leaving the child al one

wth Watt, Porter canme hone earlier than expected and found
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Watt, with his shirt off, standing at the child s door. According
to Watt, he could have i npeached Porter for her failure to nention
this in the notebook. The State again notes Watt woul d have known
if Porter’s description of the facts was untrue, and, if so, could
have i npeached her. Watt also contends this testinony |eft
unchal | enged the inference Watt was about to sexually abuse the
child. 1In any event, Watt confessed that he sexually abused the
child just before his death. 1In the |[ight of Watt’s confession,
this omssion has little, if any, inpeachnent val ue.

Finally, the notebook does not nention Porter’s inpression,
about which she testified at trial, that Watt was not upset when
he called her at work to tell her the child was injured (the
injuries fromwhich he died). Watt contends he could have used
this omssion to denonstrate Porter’s testinony was contrived to
harm Watt. As the State points out, however, Porter’s testinony
in this regard was al ready inpeached by testinony of one of the
first officers torespond to Watt’'s 911 call. That Porter omtted
this fromthe notebook is of no additional inpeachnent val ue.

Havi ng eval uated each notebook entry, or om ssion, cited by
Watt, we now evaluate their cumul ative effect for purposes of the
requi site Brady materiality. As discussed, evidence is materi al
for that purpose only if there is a reasonable probability that,
had the evidence been disclosed, the result would have been

different. Bagl ey, 473 U S. at 682. Pursuant to AEDPA, and
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consi dering the notebook as a whole, Watt has not denonstrated as
unr easonabl e the state habeas court’s conclusion that the notebook
entries or omssions do not undermne confidence in the jury
verdi ct.

First, the notebook was witten in preparation for Porter’s
trial testinony, well after Watt’s abuse of the child. Because it
was not written contenporaneously, the notebook, as a whole, nerely
recounted Porter’s nenory of the events. |If Porter’s testinony was
i nconsistent with Watt’s nenory, he could have inpeached Porter
W t hout the use of the notebook. Again, the jury was not aware of
the notebook. It is not as if the jury had it, but Watt was not
al l owed to question Porter about it.

Furthernore, the notebook does not present any new evi dence
that is neaningfully inconsistent with Porter’s trial testinony.
The differences and om ssions cited by Watt are insignificant in
the light of the record as a whole, especially in the |ight of
Watt’'s confessing to having sexual ly assaul ted the child, whipping
him and covering his face with a plastic bag just prior to his
deat h.

In sum Watt fails to denonstrate that the state habeas
court’s decision was either “contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw or
“was based on an unreasonable determ nation of the facts in [the]

light of the evidence presented in the State Court proceeding”
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Ri ddl e v. Cockrell, 288 F.3d 713, 716 (5th Cr.) (quoting 28 U S. C.
8§ 2254(d)(1),(2); enphasis added), cert. denied, 537 U S 953
(2002).

2

The other certified issue is whether the holding of Ring, 536
U.S. 584, is inconsistent with the analytical framework for | AC
clainms under Neal, 286 F.3d 230. Neal relied on Strickland;
therefore, we will analyze this as an |AC claim (The State
correctly re-phrases the issue as being a Strickland issue.) For
this certified issue, Watt presents the substance of two |AC
clainms he raised in the state habeas court and the district court.
He mai ntai ned his counsel failed to: (1) informhimthat he could
testify at sentencing (for which the district court held an
evidentiary hearing); and (2) investigate Watt’s mlitary service,
whi ch woul d have reveal ed t hat he was honorably di scharged fromthe
United States Marine Corps.

In denying habeas relief, the state court found Watt’'s
counsel presented substantial evidence during the puni shnent phase
of trial and, concluded, as a matter of law, that Watt received
ef fective assi stance of counsel during this phase. Texas v. Watt,
97-F-159-005 (Dist. Ct. Bowi e County Tex. 2000).

After performng a Strickland analysis, the district court
rejected the clainms. Concerning the prejudice prong, it concl uded:

there was “not a reasonable probability that, had the jury heard
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Watt’'s testinony [including about his good mlitary record] during
t he puni shnent phase of his trial, the result of that proceeding
woul d have been different”. UsbC Opn. Il at 6. (Pursuant to
AEDPA, however, and as di scussed supra, the district court should
have decided whether the state habeas court’s decision was
unr easonabl e.)

I nstead, the district court granted a COA on the narrow i ssue
of whether the 2004 decision in Ring, 536 U S. at 609 (hol di ng that
the Sixth Amendnent requires the jury, not the judge, to determ ne
the existence of aggravating circunstances required for inposing
the death penalty) is inconsistent with the framework for |AC
cl ai ns enpl oyed by our 2002 en banc decision in Neal. As Watt did
wth his Bush v. Gore COA request, it appears that the I AC claim
based on Ring was not presented until his COA request in district
court. (Needless to say, this is not consistent with the procedure
to be followed under AEDPA.) This notw thstanding, that court
granted a COA on this issue. In the light of that court’s
considering, and granting, a COA on this issue, even though it was
being raised for the first tine in the request, we wll, dubitante,
consider it here.

As not ed, because Neal enploys the well-established Strickland
test for 1 ACclainms, we anal yze this claimunder Strickland. Watt
contends: (1) the district court substituted its judgnment for that

of the jury, in violation of Ring, when it determ ned neither
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instance of ineffective assistance would have resulted in a
different outcone at sentencing; and (2) Rng’s holding is
i nconsistent with an appellate court’s applying the Strickland
prejudi ce anal ysis by substituting its determ nations for those of
the jury.

Watt’'s claimis without nerit. (Because Waytt’'s claimis so
| acki ng, we need not consider whether it is Teague-barred.) Post-
Ring, the Suprenme Court reiterated that Strickland articul ates the
proper test for IAC clains. Wggins v. Smth, 539 U S 510, 521
(2003). Furthernore, Strickland specifically contenplates review
of aggravating and mtigating factors by appellate courts in death
penalty cases. 466 U S. at 695.

L1l

Watt’'s request for a COA is DEN ED;, the denial of habeas

relief is AFFI RVMED

COA DENI ED;, DENI AL OF HABEAS REL| EF AFFI RVED

20



