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I

In 1993, a jury in Randall County, Texas, convicted Tinothy
Titsworth of capital nurder of Christine Marie Sossaman by striking
her with an ax in the course of a robbery. The Texas Court of
Crimnal Appeals affirned the conviction and sentence two years
later in an unpublished opinion.! That court described the crine

as foll ows:

! Titsworth v. State, No. 71,804 (Tex. Crim App. Nov. 22,
1995) .



[ T] he evi dence shows [Titsworth] and the victi mhad been
living together for approximately two nonths when this
of fense occurred. A friend of the victimtestified that
on the day before the victim s nmurder the victimtold her
she intended to ask [Titsworth] to nove out of the house
because the victi mbelieved [Titsworth] was stealing from
her.

The next day [Titsworth] killed the victimin her
bedroom by striking her with a dull two-bladed ax
approximately sixteen tines excluding the defensive
wounds on the victinms [sic] hands and | egs. The victim
probably was asleep in bed when the attack began. At
sone point during the attack the victim“was either taken
off or came off the bed.” The victimsuffered at |east
seven blows from the ax while she was on the floor.
After the attack, [Titsworth] left the victim on the
floor. The nmedical examner testified the victimcould
have |ived anywhere fromtwenty mnutes to “a nunber of
hours” after the initial attack. After she died, the
victimsuffered at | east one nore blow fromthe ax in a
separate episode fromthe initial attack

After the initial attack, [Titsworth] took the
victim s car and sone of the victims personal property.
[Titsworth] sold the victins personal property and used
the noney to buy crack cocaine. Over the next coupl e of
days [Titsworth] and other admtted crack cocai ne users
made a couple of trips to the victim s hone and t ook nore
of her property. They used the victims property to buy
nmore crack cocai ne. One of these witnesses testified
[Titsworth] acted |i ke he was “just having a good tine.”

After [Titsworth] exhausted his supply of noney and
drugs, he slept for approximtely ten or eleven hours.
After he awoke, he and another person decided to make
another trip to the victims hone inthe victims car to
get nore of her property. However, by this tinme the
victims nother had found the victims body and had
alerted the police who were then | ooking for [Titsworth].
The police arrested [Titsworth] and anot her personinthe
victims car while, according to this other person, they
were on their way to the victinis hone.

Later that day, after initially denying any
i nvol venent in the offense, [Titsworth] confessed to
killing the victim and taking her property. In his
confession, [Titsworth] clainmed he and the victim had
sone type of argunent after she accused [Titsworth] of
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“messing around.” After slapping [Titsworth] around, the
victimwent to bed. [Titsworth] |l eft the house and bought
sone crack cocaine and a pill he thought was LSD.
[Titsworth] ingested the drugs and went back to the
house. [Titsworth] retrieved an ax froma closet while
the victim was asleep in bed. [Titsworth] clained he
bl acked out but he renenbered hitting the victimwi th the
ax. He clained he hit the victimfour or fivetinmes with
t he ax. He clained that when he realized what he had
done he did not know what to do so he sold sone of the
victim s property and bought nore crack cocaine. On his
first trip back tothe victims honme, [Titsworth] clai ned
the victim“was still breathing and it |ooked |ike she
had tried to crawl into the bathroom” However
[Titsworth] left the house with nore of the victims
property which [Titsworth] sold to buy nore crack
cocaine. [Titsworth] clainmed he was taking a friend hone
when the police arrested him

[Titsworth’s] theory at trial was that he was not
guilty of capital nmurder because t he evi dence showed only

that he killed the victi munder the influence of drugs as

aresult of a “lover’s spat” and not with the intent to

t ake her property.?

Titsworth sought state habeas relief in 1997. The state
habeas judge, Sanuel C. Kiser, also presided over the trial. Judge
Ki ser found there were no questions of fact and entered findings
and conclusions wth a recommendation that relief be denied. He
did not conduct an evidentiary hearing. The Court of Crimna
Appeal s adopted his findings and concl usions and denied relief.

Titsworth filed a petition for federal habeas relief seeking
relief upon el even grounds. The State makes no contention that any
of these federal clains were not first fairly presented to the

state courts, except for the claimthat Titsworth' s confession was

involuntary and should have been suppressed because he was

21d. at 1-3.



i ntoxi cated.? United States District Judge Mary Lou Robinson
referred the case to Magi strate Judge Clinton E. Averitte. He held
an evidentiary hearing limted to portions of the four clains
i nvol ving the testinony of Deputy C ndy Risley.

Judge Robinson adopted the nmmgistrate’s findings and
recommendation that the petition and a certificate of appealability
be denied. Titsworth in turn seeks a certificate of appealability
fromthis court on nine clains:

1. Whet her Titsworth was deprived of due process
and a fair trial because the State failed to
di scl ose favorable and materi al evidence;

2. VWhet her the admission of Titsworth's witten
statenent violated his right to due process
because he was intoxicated at the tine the
statenent was taken

3. Whet her Titsworth’s right to due process was
violated by the State’'s allowance of false
testinony at trial;

4, Whet her Titsworth was deni ed effective
assistance from trial counsel’s failure to
adequately investigate and present mtigating
evi dence;

5. Whet her Titsworth was denied effective
assistance from trial counsel’s failure to
fully investigate and present evidence in
support of suppressing Titsworth’s witten
st atement ;

6. VWhet her Titsworth was deni ed effecti ve
assistance from trial counsel’s failure to

3 The State in footnote 4 of its opposition also does not
concede that Cindy R sley's “statenent” was exhausted in state
court because it was presented in an unsigned affidavit and the
court refused to consider it. It was later signed by R sley and
presented to the federal district court.
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request a copy of a psychiatric report, to
object to the State’'s failure to provide
Titsworth with a copy of such report, or to
make the seal ed report a part of the appellate
record,

7. Wet her Titsworth was denied effective
assistance from trial counsel’s failure to
raise in a tinely and specific manner, a
request for the appointnent of a psychiatric
expert to assist in Titsworth' s defense;

8. Whet her Titsworth was denied due process by
the trial court’s failure to provide funds for
a psychiatrist; and

9. Whet her Titsworth was denied due process by
the trial court’s order sealing a psychiatric
report.
|1
A certificate of appeal ability is a jurisdictional
prerequisite to this appeal.* A certificate requires a

“substantial showing of the denial of a constitutional right.”®
Thi s show ng requi res that “reasonabl e jurists coul d debat e whet her
(or, for that a matter, agree that)” the district court shoul d have
resolved the clainms in a different manner or that this Court should
encourage Titsworth to pursue his clains in federal court.®
Fol |l ow ng oral argunent, we refused all requests for a certificate

of appeal ability, save one. W advised counsel as follows:

428 U S . C 8§ 2253(c); MIler-El v. Cockrell, 537 US. 322,
336 (2003).

528 U.S.C. § 2253(¢c)(2).

6 Dowthitt v. Johnson, 230 F.3d 733, 740 (5th Cr. 2000)
(quoting Slack v. MDaniel, 529 U S. 473, 484 (2000)) (interna
quotation marks omtted).



The court has denied a certificate of appealability
on all issues except one. It has granted a certificate
of appealability on Titsworth’s contention that the State
breached its duty under Brady in failing to disclose the
opi ni ons of Deputy Risley regarding Titsworth’s condition
when he was booked into jail by her.
| f petitioner Titsworth wishes to file a
suppl enental brief, he my do so within fifteen days.
The State may reply ten days thereafter.
Wth the benefit of this additional briefing, we now explain our
denial of a COA and our reason for rejecting on its nerits the
claimfor which we issued a certificate.
111
A
Titsworth’s first three clains are factually interrel ated.
They focus upon his intoxication when the nurder was commtted and
when he was taken into custody and interrogated. He asserts that
the governnment w thheld evidence of his intoxication that was
material both to his contentions about the crime — that it was a
| over’s quarrel, not a robbery — and to whether his confession was
vol unt ary. Rel atedly, he urges that the officer who took his
statenent, Sergeant B.J. Wite, knowi ngly gave fal se testinony at
trial concerning the statenent.
1
We turn first to the claimthat the prosecution commtted a
“Brady violation” by failing to disclose that a deputy in the

Randal|l County Sheriff’'s Ofice had expressed an opinion to co-

workers that Titsworth was | nt oxi cat ed when she booked himinto the



jail.” The lawis clear. The Due Process O ause of the Fourteenth
Amendnent requires prosecutors to disclose to a defendant, on
request, any evidence which is favorable and material to the issue
of guilt or punishnent.? Evidence is material if there is a
reasonabl e probability that the result would have been different
had it been disclosed to the defendant.® A “reasonable probability
of adifferent result” is shown “when the governnent’s evidentiary
suppressi on underm nes confidence in the outcone of the trial.”?
This disclosure requirenent inposes a “duty to learn of any
favorabl e evidence known to the others acting on the governnent’s
behalf in the case, including the police.” A Brady violation
entails three conponents: “The evidence at issue nust be favorable
to the accused, either because it is excul patory, or because it is
i npeachi ng; that evidence nust have been suppressed by the State,
either wllfully or inadvertently; and prejudice nust have

ensued. " 1?

" See Brady v. Maryland, 373 U S. 83, 87 (1962).

81d. at 87.

o Kyles v. Wiitley, 514 U.S. 419, 433-34 (1995).

10 1d. at 434 (internal quotation marks and citation omtted).
11d. at 437.

2 strickler v. Greene, 527 U. S. 263, 281-82 (1999); see also
Banks v. Dretke, 540 U. S. 668, 691 (2004).
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The state trial judge granted the wusual Brady pre-trial
request to order the prosecutor to turn over information favorable
to the defense, including information regarding any w tnesses who
woul d give favorable testinony. Titsworth nade no contention to
the state trial judge before his conviction and sentence that the
confessi on was involuntary because he was intoxicated.!® Rather,
his nmotion to suppress his confession contended that it was a
product of anillegal arrest. It was denied. He did rely at trial
upon evidence of his intoxication and difficulties with drugs and
al cohol, but only in mtigation and in support of his contention
that the killing was not a robbery but a |over’s quarrel.

Judge Kiser, presiding over the state habeas proceedings,
found that the failure to disclose Risley's statenent did not
violate Brady. He filed detailed findings of fact and concl usi ons
of | aw.

Deputy Risley’s testinony was presented to Judge Kiser only in
an “affidavit” which she had refused to sign. He refused to
consider it. He credited the testinony of John Ballard, who was
wth Titsworth on the day he was arrested and confessed. Judge
Ki ser found that he “gave uncontradi cted testinony that [Titsworth]
had slept fromten to el even hours imedi ately prior to his arrest.

During this time, neither Ballard nor [Titsworth] consuned any

13 The attack on the confession based on intoxication canme in
Titsworth’s state habeas petition and later in his federal
petition.



drugs or alcohol.” Judge Kiser held as an alternative basis for
denying relief on this claimthat it was barred because it was
never raised at trial or on direct appeal.

The federal magistrate in turn rejected the claim after an
evidentiary hearing at which he heard the testinony of Risley. At
the federal hearing Cindy Risley testified that she was the deputy
responsi ble for booking Titsworth into the Randall County Jail
She testified that Titsworth was under the influence of drugs or
al cohol during the hour or so it took to book himinto the jail.
She also stated that she had told fellow officers of Titsworth’'s
condition at the tine of booking, but was told not to say such
things. She testified that he was “gri nning and | aughi ng” and t hat
he “didn’'t seem to be aware of the seriousness at the tine.”
According to Risley: “[He would |augh, he’d nod off. | had to
wake him up a couple of tinmes during the booking process. He
didn’t seemto understand at the tinme what he was bei ng brought in
for.” She recalled that he answered questions as if the victim
were still alive.

The magistrate judge concluded that there was no Brady
obligation to produce this evidence because with due diligence it
was avail able to the defense. Specifically, R sley had been |isted
as atrial witness and was available. She in fact testified in the
sentenci ng phase of the trial. The magistrate further pointed out

that, at the evidentiary hearing he conducted, Titsworth did not



testify and offered no other evidence regarding his intoxication.
The magi strate judge also noted that Titsworth nmade incrimnating
statenents to persons in addition to Sargent Wite, who took the
conf essi on. Finally, he credited Wiite s testinony regarding
Titsworth’s interrogation in which he confessed, concluding that
Wiite was in a nuch better position to observe Titsworth's
i ntoxication than Ri sl ey.

We were persuaded that a certificate of appealability should
i ssue on the claimthat the failure to disclose the statenments nade
by Deputy Risley violated Brady. Reasonable jurists may differ
over whether the federal district court should have resolved this
claimin a different manner insofar as it rested on the view that
there was no breach of duty to disclose Risley’s comments to her
co-workers because the defendant with due diligence could have
| earned of them The principle that there is no duty to produce,
evi dence equal ly available to the prosecution and defense i s sound
but is pushed too far on these facts. The prosecutors had been
ordered to produce i nformation favorable to the defense and assured
counsel that they had done so. Wiile we granted a certificate of
appeal ability on this issue, with the benefit of full briefing and
oral argunent, we are persuaded that the claim is ultimtely
Wi thout nmerit in that the evidence is not material. The judgnment
of the district court denying relief on this claim nust be

af firned.
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Titsworth made no claimto the trial court or the Texas Court
of Crimnal Appeals on direct appeal that his confession was
i nvol untary because his free will was lost to al cohol and drugs.
Judge Kiser found that the claimis procedurally barred, and that
finding was adopted by the Court of Crimnal Appeals and the
federal nmagistrate in turn

Thi s independent state ground for barring Titsworth's Brady
claim does not end the mtter. It is suggested that various
coments nmade to Risley by fellow officers, such as rem ndi ng her
that she is an at-will enployee and she should not be naking
comments |ike that, constitute good cause for excusing this
procedural default. Wen Titsworth finally raised the Brady issue
in his state habeas proceeding, his submssion did not include
Ri sl ey’ s testinony. Only her unsigned affidavit was offered to
Judge Kiser. Not surprisingly, he refused to consider it and
nei t her side had otherw se secured her testinony.

Risley’s sworn testinony as to Titsworth’s condition at the
ti me of booking was not taken until the hearing before the federal
magi strate. He credited her testinony that she always felt free to
express her opinion in open court and had told co-workers as nuch.
Risley testified that she would have cooperated with defense

counsel and testified truthfully at trial if asked to do so. Both

14 \WW do not pause over the question of whether this clai mwas
fairly developed in the state habeas hearing since we ultimately
reject it on the nerits.
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the fornmer district attorney and County Sheriff testified that they
woul d not have prevented anyone with evidence fromcom ng forward.
W are offered no basis for ignoring these fact findings and
reaching a contrary conclusion. Regardless, even if the various
coments nmade to Deputy Risley did frustrate the defendant’s access
to the evidence and excuse the procedural default, we need not rest
there. The claimalso fails onits nerits. That is, assum ng the
def endant has opened a road, it |eads nowhere now because it would
have | ed nowhere then.

The argunent is that had Risley’s coments been disclosed to
defense counsel, he <could have attacked the confession as
involuntary and further used her testinony both to support the
defensive theory of “lover’s spat, not a robbery” as well as in
mtigation. This contention is as unpersuasive to us as it was to
Titsworth’s trial counsel. As the nmgistrate judge pointed out,
Deputy Risley was listed as a trial witness. Wile it was a very
long list of witnesses the prosecution handed to court-appoi nted
counsel, Deputy R sley’s nane was hardly lost in the crowd as
unknown. The defense knew that she was the booking officer and
t hat she had befriended Titsworth. Photographs of Titsworth being
booked were received into evidence reflecting behavior seem ngly
i nappropriate to the occasion, such as his laughing and smling.
The level of detail in the confession itself disclosed his
significant capacity for recall. Trial counsel Selden Hale
explained that “[Titsworth] renenbered what he told the police
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officer and [intoxication] didn't seemto ne at the tinme to be an
i ssue.” Co-counsel Joe Marr WIlson also explained that Risley’'s
opinion would not have changed the Judge’s ruling on the
confession. Moreover, he pointed out that Ri sley could have been
a harnful wtness in the guilt phase, presumably by testifying - as
she later did in the sentencing phase - about an escape by
Titsworth with three other jail inmtes, at | east two of whomwere
al so charged with capital crines. Significantly, she also could
have testified that Titsworth confessed to her sone tine after he
had been in jail. In any case, there were less risky ways of
devel oping Titsworth's difficulties with drugs and al cohol, as the
trial reflects.

Furthernore, the State offered evidence that Titsworth
admtted the crine both to Jean Roper, his longtinme probation
officer, when she visited himin jail, and to Ri sley when she was
making jail rounds. Attacking the formal confession as being
i nvol untary under these circunstances was not a realistic course of
action. In addition, while it was arguably rel evant evidence of
intoxication in support of the lover’'s spat theory and in
mtigation, it was at best cunul ati ve.

Even so, when shown a picture of Titsworth taken while he was
bei ng booked, Jean Roper, having recounted Titsworth's |ong
difficulties with addiction and repeated failure in treatnent,

observed that he was probably still high. It is true that had the

13



di scl osure been made, defense counsel could have cross-exam ned
Deputy Risley about her opinion of Titsworth's condition during
booking to counter the State’'s suggestion that photographs of
Ti tswort h bei ng booked showed his | ack of renpbrse. But her opinion
woul d have been in the teeth of Sergeant B.J. Wite's and John
Ballard' s testinony that Titsworth had just slept eleven hours
prior to being arrested while at a store to buy a soft drink. The
defense focused on his nental state at the tinme of the nurder. |If
he was still under the effects of the drug spree when he was
interrogated, as Risley would opine, it was powerful evidence
cutting against the claimfor his nental state during the nurder.
For exanple, he recalled events of the binge in detail and even
assenbl ed el ectroni c conponents, as Ballard had recounted.

The sumof this is that failure to disclose Deputy Risley’'s

comrents did not underm ne confidence in the outcone of the trial.

The defense could do little with her testinony, as we have
expl ai ned. Overarching all of this is the reality that the
argunent to “please understand that while | took an ax to ny
girlfriend, I had a problemw th drugs and al cohol,” w thout nore

is a hard sell.
2
Titsworth also asserts a Brady violation by pointing to the
prosecutor’s failure to disclose a nenorandumin his file regarding

a conversation with Ron Kelly, a Methodist mnister and school
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adm ni strator. Kelly purportedly disclosed to the State that
Titsworth had confided to him that when under the influence of
al cohol or drugs, he was not very aware of anything. In an
affidavit, presumably given to state detectives, Kelly also
expressed t he opi ni on that when drugs were i nvolved Titsworth could
not control hinself or distinguish right from wong. The
magi strate judge observed that this evidence was hearsay and woul d
not have been adm ssible, and that Kelly was not conpetent to
express the opinion. The judge also noted that it was not clear
that the prosecutor had a Brady duty to disclose inadmssible
evi dence, but did not rest there. He ultimately concluded that
nondi scl osure of Kelly’'s opinions regarding Titsworth's cognitive
| evel s when drunk was not material because voluntary intoxication
is not a defense to the crinme, and the evidence was rel evant only
in mtigation. He pointed out that there was an abundance of
evidence in mtigation regarding alcohol and drugs and therefore
the Kelly evidence woul d have been cunul ati ve. Because the | ack of
materiality is not debatable by reasonable jurists, we conclude
that the requisites for a certificate of appealability have not
been net with this claim
3
In CaimTwo, Titsworth urges that his witten confession was

i nvol untary because he was drunk. Relatedly, in Caim Three, he
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urges that the State’ s evidence that his confession was freely and
voluntarily given was fal se.

The magistrate judge held that there was no evidence that
Sergeant Wihite had commtted perjury, finding Wite s testinony
before him to be credible. Wth this, he concluded, the first
element of a Gglio claim falsity, was mssing, as well as the
third elenment that the prosecution knew the testinmony was fal se.?®
We are offered no reason to disregard this credibility call.

That the district court should have resolved Cains Two and
Three in a different manner or that we should encourage further
prosecution of the clainms in federal court is not debatable anong
reasonabl e jurists.'® |In the prosecution of these two clains, there
has been no substantial showi ng of the denial of a constitutional
right.

B

W turn next to the clains of ineffective assistance of
counsel : Cains Four through Seven. These clains are neasured by
the two-prong test of Strickland: deficient performance and

prejudice.! A deficient performance is conduct beyond the bounds

15 See Gglio v. United States, 405 U S. 150, 153-54 (1972);
Barrientes v. Johnson, 221 F.3d 741, 753 (5th G r. 2000).

16 W discuss further the voluntariness of Titsworth's
confession in connection with daimFive. See infra Part I11.B. 2.

7 Strickland v. Washington, 466 U S. 668, 687 (1984).
16



of prevailing, objective professional standards.!® W are to accord
substanti al deference to counsel’s performance, applying the strong
presunption that counsel perforned adequately and exercised
reasonabl e professional judgnent.?® Prejudice is shown by a
denonstration that there is a “reasonabl e probability that, but for
counsel’s unprofessional errors, the result . . . would have been
different.”?20
1

In CaimFour, Titsworth asserts that counsel was ineffective
in failing to adequately investigate and present mtigating
evidence. W declined to issue a certificate of appealability on
this claim Titsworth’s drug addiction and his difficult
upbringing were the centerpieces of his case in the sentencing
phase of the trial. WIlliamSchlitz was the first witness for the
def ense. This fornmer addict, now working with prisoners having

hi stories of addiction, explained at length the addictive force of

crack cocaine and its effects on the mnd. H s testinony was
graphic and presented Titsworth’s difficulty in vivid ternms. It
was testinony about the real world of the addict, including the

difficulties of extricating oneself fromthe grip of crack cocaine

8 1d. at 687-88; Roberts v. Dretke, 381 F.3d 491, 498 (5th
Cir. 2004).

9 Strickland, 466 U. S. at 689; Riley v. Dretke, 362 F. 3d 302,
305 (5th Gir. 2004).

20 Wlliams v. Taylor, 529 U S. 362, 391 (2000) (quoting
Strickland, 466 U. S. at 694) (internal quotation marks omtted).
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and the overpowering need to obtain nore drugs, the entry gate to
thefts, robberies and burglaries.? After this witness, the defense
offered the testinony of Thomas W Hale, Ph.D., a distinguished
schol ar and professor. He explained the chem stry of drugs and the
effects of cocaine and crack cocaine, adding technical
reenforcenent to Schlitz's testinony.

Titsworth’s nother, Elsie My Titsworth, then testified,
detailing her own troubles with al cohol and the difficulties faced
by Titsworth in his youth. She recounted that he was conceived
during a time when she worked as a bartender, but that Tex
Titsworth, her husband, was not his father. She told the jury that
her husband resented Titsworth because he was not his son. He
persisted in calling hima “fat little Mexican.” She explained
t hat defendant’s bi ol ogi cal father, Aragon, showed interest in his
son but died when Titsworth was four and one-half years old.
Aragon had reunited with his wife but, on the first day of that
reuni on, he nurdered her and subsequently took his own |ife. There
were dozens of noves fromtown to town until the State of Wom ng
took the children, including Titsworth, then nine years old, and

put themin an orphanage. She testified about the abuse Titsworth

2l Cross examination by the State supports the defense
counsel s lack of interest in pursuing a theory that the confession
was i nvoluntary. Schlitz readily conceded that while high he woul d
never have been able to produce either a witten or oral
confession. O course, Titsworth did offer details of the crine
and confessed it to two other persons on different occasions.
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suffered in state custody until the children were returned about 18
mont hs | ater.

Any suggestion that counsel was ineffective by failing to cal
Deputy Risley is wthout nerit. As we have explained, Deputy
Risley did testify, but in the sentencing phase as a State w tness
recounting Titsworth’ s | ater adm ssion of guilt and subsequent j ai
escape. The strategy pursued by defense counsel cannot now be
faulted, given the panoply of facts that they could not wth
credibility seriously contest.

In sum a reading of the trial transcript belies the assertion
that counsel was ineffective in investigating and presenting
evidence of mtigation in the sentenci ng phase. For these reasons,
we denied the request to issue a certificate of appealability on
this claim

2

In Caim Five, Titswrth wurges that his counsel was
ineffective in not fully investigating and presenting evidence in
support of his notion to suppress his confession. W were not
per suaded t hat counsel’s performance was deficient and declined to
issue a certificate of appealability on this claim The want of
merit inthis claimis evident in our discussion and rejection of
the first four clains.

As we have recounted, the State produced John Ballard who

testified at length in the guilt phase. Ball ard detailed the
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events of the two days preceding Titsworth’s arrest. He told the
jury that he acconpanied Titsworth on two trips to the trailer
where the victims body lay, although he apparently did not know
then of the killing or see her body. On the first trip he hel ped
Titsworth renove and sell an expensive television. They then
pur chased and snmoked crack with the $100 they had received. After
exhausting these funds, they returned and renoved an expensive
stereo set and sold it. Again they purchased crack cocai ne. Wen
finally the noney was gone and the dope was snoked, they slept for
el even hours. On awakening, they left the house they were in and
were quickly arrested — the body having been found by the victins
not her in the neanti ne.

Judge Kiser credited this testinony in the state habeas
proceeding, rejecting the contention that the confession was
i nvol untary because Titsworth was high on drugs. He pointed to the
fact that Titsworth was sober when arrested, having slept for
el even hours and then gone to the store for a Coke. This fact and
the detailed description of their drug spree posed a form dable
obstacle to any assertion that Titsworth’s drug use resulted in an
i nvoluntary confession to Sergeant White. Titsworth was able to
retrieve property and effect its sale on two occasions. He also
had to connect and programthe TV setup for the purchaser and show
t he buyer how to operate the renote control — all during this drug
spree. The testinony of the defense’s own witness in the penalty
phase, Schlitz, who offered a vivid description of the grasp of
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crack cocaine, was at odds wth any suggestion that Titsworth was
Sso intoxicated as to render his confession involuntary.
Furthernore, Titsworth’s | ater adm ssions of guilt to his probation
of ficer on one occasion and to Deputy Ri sley on another would al so
need explanation if the statenment taken by Sergeant Wiite were to
be chall enged as involuntary. In sum Counsel’s course of action
was then and now with hindsight a rational path. Having read the
trial transcript and heard oral argunent, we concluded that
Titsworth was wel | defended by counsel who had [ittle to work with.
3

In Cainms Six and Seven, Titsworth asserted ineffective
assistance in counsel’s failure to obtain a copy of psychiatric
reports or to request an independent psychol ogical eval uation.
Before the state trial, the trial judge ordered that Titsworth be
given a psychiatric examnation to determ ne conpetency. The
resulting report of Dr. Shaw found that Titsworth was conpetent and
that his behavior at the tinme of the offense was consistent with
soneone under the influence of alcohol and drugs. Trial counsel
did not request a copy of the report. The nmagistrate judge pointed
out that the state habeas judge had found that the testinony of Dr.
Shaw woul d only have been cunul ative. The magi strate then rejected
the claim On the basis of the state court record, the magi strate
j udge concl uded that counsel’s request for an expert was deni ed by
the state trial court and that Titsworth's trial |awer in any
event obtained voluntary expert assistance in presenting his
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mtigation evidence. W agreed and were not persuaded to issue a
certificate of appealability on these clains.
C
In Cains Eight and Nine, Titsworth argues the trial court
deni ed him due process by not providing funds for a psychiatrist
and by sealing a psychiatric report. W refused a certificate of
appeal ability on this claimfor essentially the reasons stated by
the magi strate judge.
|V
We have denied the request for a certificate of appealability
for all clainms except the claim that the prosecution failed to
di scharge its Brady duty by not disclosing comments nmade by Deputy
Risley to her co-workers, a claimwe nowreject on its nerits.

AFFI RVED.
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