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PER CURI AM *

Betty Carl ene Johnson Easley, a state prisoner convicted of
mur deri ng her husband, appeals the district court’s denial of her
petition for wit of habeas corpus pursuant to 28 U S. C
§ 2254. After denying Easley’s habeas petition in all respects,
the district court granted her application for certificate of

appeal ability. For the follow ng reasons, we AFFIRM the district

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



court’s denial of Easley's petition.
| . FACTUAL AND PROCEDURAL BACKGROUND

On Decenber 9, 1996, Betty Easley (“Easley”) killed her
husband, Ji mry Wayne Easl ey, by shooting himseveral tines with a
si ngl e-shot shotgun. On the night of the nurder, Easley nmade a
nunber of incul patory statenents to the police, including telling
them“l nmeant to kill him” She also clainmed that her husband
had been trying to kill her.

At trial, Easley testified that the night before the nurder,
her husband drugged her and tried to force her to have oral sex.
When she refused, her husband all egedly shoved nore pills down
her throat, saying that he would | eave her alone if she took
them \Wen Easl ey awoke, she allegedly heard her husband yelling
at her from outside her bedroom |ocked her bedroom door, and
tried to use the bedroomtel ephone, but the |ine was dead. The
next thing she allegedly renmenbers was her husband knocki ng on
the door. She then recalls waking up in the hospital under
arrest. At the hospital, doctors found a toxic |evel of
butal bital, a barbituate, in her stomach. Wil e Easley clained
t hat her husband had forced her to take the butal bital, nedical
evi dence presented at trial suggested that she herself took it
shortly before heading to jail (the arresting officers recalled
letting her take a pill for her nerves before transporting her).

At trial, Easley’ s lawer, Christina Wedding, told the jury

that throughout her adult |ife Easley had made poor judgnents
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regardi ng her significant others. Easley then took the stand and
testified about her past abusive relationships. She testified
that she married Jimy Wayne Easl ey on three separate occasions
and that he tore up her furniture, beat her, pulled a gun on her,
threatened to burn down their house, was arrested for assaulting
her, and burned down his nother’s house. Easley also testified
about her marriages to four other nen. Her marriage to one of
t hese nen, M chael Chatham ended when both Easl ey and Chat ham
were life-flighted to the hospital after they stabbed each ot her
follow ng a violent night of drinking.

After Easley testified, Wdding called Stephanie Carter,
Easl ey’ s daughter, to the stand. Carter attenpted to testify
about the abuse suffered by Easley in the past but was stopped
when the prosecution objected to this testinony, arguing that
only testinony related to Jinmmy Wayne Easl ey’ s abuse was rel evant
to the murder. Weddi ng responded that the testinony was
necessary to show Easley’s state of mnd on the night of the
killing. The trial court disagreed, noting that Easley
previously had testified that she did not renenber her state of
m nd when she killed her husband. Wdding also stated that the
prosecution would call M chael Chathamas a w tness, and she said
that if Easley’s witnesses could not testify about past abuse,
Chat ham shoul d not be allowed to testify about past abuse either.
The trial court again disagreed, finding that Easley had opened

the door to Chatham s inpeachnent and rebuttal testinony through
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her own testinony.

After Carter testified about Jimry Wayne Easley’s
abusi veness, the prosecution called M chael Chathamas a rebuttal
W tness. Chathamtestified about his marriage to Easley, saying
t hat Easl ey was the aggressor on the night of the stabbing. He
deni ed stabbing Easley, testifying instead that he “was tol d”
that Easley inflicted a knife wound on herself that night.
Chat ham al so stated that Easley told himthat she had beaten a
prior boyfriend, Bill Gordon, senseless with a baseball bat after
a fight.

The jury convicted Easley of nurder. During the penalty
phase, Easley was the only defense witness called to testify.
She expressed renorse, saying that she woul d not have shot Wayne
“Iin nmy right mnd” and that she “did not take the pills nyself.”
After hearing her testinony, the jury sentenced her to life in
prison.

Easl ey appeal ed her conviction and sentence, which the state

appellate court affirnmed. Easley v. State, 978 S.W2d 244 (Tex.

App. - - Texarkana 1998). The Texas Court of Crim nal Appeals
refused her petition for discretionary review Wth the

assi stance of new counsel, Easley then filed a state habeas
application, asserting that Weddi ng rendered i neffective

assi stance of counsel at trial. The trial court reconmended that
Easl ey’ s request be denied, and the Texas Court of Crim nal

Appeal s deni ed her application. Again with the assistance of
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counsel, Easley filed a 28 U S.C. § 2254 petition, raising the
sane argunents that she raised in her state court habeas
application. A federal magistrate judge reviewed Easley’'s 8§ 2254
petition and conducted an evidentiary hearing as to whet her
Easley’s trial counsel inappropriately failed to investigate and
di scover that Easley suffered from post-traumatic stress disorder
(“PTSD’). The magistrate judge recommended that Easley’s
petition for wit of habeas corpus be denied. After conducting a
de novo review, the district court denied her petition.

Easley filed a tinely notice of appeal and an application
for a certificate of appealability (COA) with the district court.
The district court granted the COA on all issues presented in
Easley’'s 8 2254 petition. According to the district court, the
i ssues set forth in Easley’'s petition are at | east debatable in

light of the Tenth Circuit’s decision in Paine v. Mssie, 339

F.3d 1194 (10th Gr. 2003) (holding that trial counsel’s failure
to offer expert evidence at trial that the petitioner suffered
frombattered woman syndrone nay have constituted ineffective

assi stance of counsel).

1. STANDARD OF REVI EW
Because Easley’s federal habeas corpus petition was filed in

Septenber 2000, it is subject to review under the Antiterrorism

and Effective Death Penalty Act of 1996 (“AEDPA’). 28 U. S . C



§ 2254; Lindh v. Miurphy, 521 U S. 320, 336 (1997). Under AEDPA

a federal court may only grant a habeas petition to an individual
convicted in state court if the state-court judgnent:

(1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.
28 U S.C. 8§ 2254(d). A decision is contrary to clearly
established federal lawif “the state court arrives at a
concl usi on opposite to that reached by [the Suprene Court] on a
question of law or if the state court decides a case differently

than [the] Court has on a set of materially indistinguishable

facts.” Hll v. Johnson, 210 F.3d 481, 485 (5th G r. 2000)

(internal quotation marks omtted) (alterations in original). A
decision is an unreasonable application of federal lawif “the
state court identifies the correct governing legal principle

but unreasonably applies that principle to the facts of the
prisoner’s case.” |d. In a habeas corpus appeal, this court
reviews the district court's findings of fact for clear error and

its concl usions of | aw de novo. Busby v. Dretke, 359 F.3d 708,

713 (5th Cir. 2004).
Clains of ineffective assistance of counsel are eval uated

under the two-prong test set forth in Strickland v. Washi ngt on,

466 U.S. 668 (1984). Under this test, the petitioner can only



prevail by showing: (1) that her counsel’s perfornmance was
deficient and fell below an objective standard of reasonabl eness;
and (2) that her counsel’s deficient performance prejudiced her
defense. 1d. at 687-94.

When anal yzing an attorney’s performance, this court is
“highly deferential” and applies a “strong presunption” that
counsel rendered an adequate performance and that the conduct was
part of a reasoned strategy. 1d. at 689. As for the prejudice

prong of the Strickland test, “[t]he defendant nust show t hat

there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have
been different.” 1d. at 694. |If the petitioner fails to
establish either the performance or prejudice prong of the
Strickland test, her ineffective assistance of counsel claim
fails. 1d. at 687-94.
[11. ANALYSI S

Easl ey argues on appeal that she was denied effective
assi stance of counsel because her trial counsel failed to: (1)
di scover and present evidence of her PTSD;, (2) provide
docunent ary proof that Easley was no-billed for assaulting
Chat ham (3) investigate and present certain evidence regarding
her PTSD, di m nished capacity, and past abuse during the penalty
phase; (4) object to Chathami s hearsay testinony;, (5) ask for a

limting instruction regardi ng Chathanis testinony; and (6)



object to certain of the prosecutor’s closing remarks.

A Fail ure To Di scover Easley’'s PTSD

Easl ey’s primary argunent on appeal is that Wedding failed
to provide her with effective assistance of counsel because she
did not hire an expert to discover and present evidence of the
fact that Easley suffered from PTSD. Easley contends that such
evi dence woul d have shown the jury that she thought she had to
kill her husband and woul d have hel ped the jury to understand her
hi story of substance abuse and bad rel ati onshi ps. Easley also
contends that Weddi ng knew before trial that she would insist on
testifying about her prior abusive relationships, and the only
way that Weddi ng coul d have redeened this testinony was by having
an expert witness place it into context.

In response, Wedding submtted an affidavit in the state
habeas proceeding stating that she had obtained a court order for
a nental health exam nation of Easley and that the court’s
neutral expert, Dr. WIIliam Cronmack, found that Easley did not
suffer from PTSD. Additionally, Wedding reviewed Easley’'s
medi cal records and applications for Social Security benefits,
none of which indicated that she suffered from PTSD. Based on
this evidence, the state habeas court denied Easley’ s petition
for wit of habeas corpus, finding that Weddi ng had thoroughly
i nvestigated Easley’s case and had no information that “would

alert [her] to the possibility that [Easley] had [ PTSD] or that



woul d otherwi se justify expert testinony at trial” regarding
PTSD. The district court denied Easley’ s habeas petition for
simlar reasons, finding that Wdding sufficiently discussed
trial options with Easley, sufficiently investigated Easley’s
state of mnd, and justifiably concluded that the avail able
medi cal evidence indicated that Easley was not suffering from
PTSD.

On appeal, Easley relies primarily on the Tenth Crcuit’s
hol ding in Paine, 339 F.3d at 1197, in which the court found that
plaintiff’s counsel may have rendered ineffective assistance by
failing to use expert testinony to support her claimof self-
def ense based on battered wonman syndrone (“BW5S’). In reaching
this conclusion, the Tenth Grcuit anal yzed the applicable

Ckl ahoma | aw on sel f-defense and BW5, noting that in Bechtel v.

State, 840 P.2d 1, 8, 10 (&la. Crim App. 1992), lahoma’s
hi ghest crimnal court held that the failure to have an expert
W tness testify about an abused woman’s BWS at trial is
reversible error in Cklahoma, since such testinony is necessary
to establish a self-defense claimin Olahoma based on BWS
Pai ne, 339 F.3d at 1201-02 (holding that “counsel failed to do
sonet hing that the [ Cklahoma court in Bechtel] said was necessary
to mount an effective self-defense claimgiven the jury's likely
m sconcepti ons about BWS’).

Paine is readily distinguishable fromthe present case.
First, Paine is not controlling precedent in this circuit.
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Second, Paine turns on the fact that under Okl ahonma state | aw,
expert testinony is necessary to support a BWS defense. See
Bechtel, 840 P.2d at 8, 10. No such requirenent exists under
Texas state law for a PTSD defense, making Paine’ s hol di ng

i napplicable in Texas. Third, Paine does not address trial
counsel’s duty to use an expert to investigate possible defenses
prior to trial, but only discusses the use of an expert once a
BWS def ense already has been raised at trial. |In the present
case, no PTSD defense was ever raised at trial and, accordingly,
Paine is not directly on point.

Wil e Paine is distinguishable fromthe present case,
several courts have addressed factual scenarios simlar to the
case at hand, concluding that counsel’s failure to discover that
a defendant suffered from PTSD was not ineffective assistance of

counsel under Strickland when counsel, |ike Wdding, had

i nvestigated the defendant’s history and had no reason to suspect

t he exi stence of PTSD. See, e.qg., Campbell v. Coyle, 260 F.3d

531 (6th G r. 2001) (holding that counsel’s failure to

i nvestigate and di scover petitioner’s PTSD was not ineffective
assi stance of counsel when a clinical psychologist failed to

di agnose the petitioner as suffering from PTSD and when counsel

investigated the petitioner’s history); Taylor v. Mtchell, 296

F. Supp. 2d 784 (N.D. Chio 2003) (holding that counsel’s failure
to investigate and di scover petitioner’s PTSD was not ineffective

assi stance of counsel after a forensic psychologist failed to
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di agnose himas suffering fromPTSD). Additionally, in those
cases in which Texas appell ate courts have reversed convictions
because trial counsel failed to request or were not provided with
a nental health expert, evidence already existed indicating that

the defendant’s nental health would be a significant factor at

trial. See, e.q., Wods v. State, 59 S.W3d 833, 837-38 (Tex.

App. - - Texar kana 2001), rev’'d on other grounds, 108 S.W3d 314

(Tex. Crim App. 2003) (trial counsel was aware that the
def endant had a history of commtnent to nental health hospitals
since age thirteen and there was evidence that he heard voi ces

and suffered hallucinations); Inre RD.B., 20 S.W3d 255, 256-

57, 261 (Tex. App.--Texarkana 2000) (the defendant had a frontal
| obe brain injury, was taking nedication for it, and a
psychiatric evaluation indicated that the injury nay have
contributed to his behavior). Likewise, in all cases where this
circuit has held that a trial counsel’s perfornmance was
ineffective for failing to investigate properly an insanity
defense, trial counsel knew that their clients had serious nental

di sorders. See, e.qg., Bouchillon v. Collins, 907 F.2d 589, 596-

97 (5th Gr. 1990) (counsel’s failure to investigate a possible
insanity defense was unreasonabl e because the defendant told him
that he had been institutionalized several tinmes and was taking

medi cation for nmental problens); Profitt v. Waldron, 831 F.2d

1245, 1247-49 (5th Gr. 1987) (counsel’s failure to investigate
an insanity defense was unreasonabl e because counsel knew t hat
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t he defendant previously had been adjudicated i nsane and the only
vi abl e defense was insanity). Conversely, as both the state
habeas court and the district court have noted in the present
case, Weddi ng had no evidence of Easley’'s PTSD. To the contrary,
all information available to Wedding (e.g., Dr. Crommack’s

eval uation of Easley and Easley’s prior nedical records)
suggested that Easley did not suffer from PTSD.

Additionally, in Black v. Collins, 962 F.2d 394, 401 (5th

Cir. 1992), this court found that the petitioner’s trial counsel,
who knew of the petitioner’s PTSD, was not ineffective for
failing to investigate and present evidence of his PTSD, since
counsel did not believe that his crine fit with the
characteristics of PTSD and nade a strategic choice not to pursue
a PTSD trial strategy. |If the trial counsel in Black was not

i neffective in choosing not to use docunented proof of his
client’s PTSD, Weddi ng cannot be faulted for failing to pursue a
PTSD defense, especially in light of the fact that Dr. Cromrack’s
eval uati on and Weddi ng’ s reasonabl e i nvestigation indicated that
Easl ey did not suffer fromPTSD. Accordingly, the district court
correctly found that the state habeas court did not err when it
concl uded that Weddi ng did not render ineffective assistance of
counsel by failing to investigate further a PTSD def ense.

B. Failure To O fer Docunentary Proof That Easley WAs No-
Bill ed For Stabbing Chat ham

Easl ey next clainms that Weddi ng provided i neffective
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assi stance of counsel by failing to introduce at trial evidence
that a grand jury in Galveston chose to no-bill her for stabbing
M chael Chatham The state habeas court and the district court
found that Wedding did not render ineffective assistance of
counsel by failing to introduce this evidence because Easley
testified at trial that she was no-billed. Because Easley’'s
testinony on this issue was uncontested, and because additi onal
evi dence of this fact would have been cumul ative, the district
court did not err when it concluded that the state habeas court
correctly found that Wedding did not render ineffective

assi stance of counsel by failing to introduce such evidence. See
TeEx. R EviD. 403 (stating that Texas | aw does not permt the
“needl ess presentation of cunul ative evidence”).

C. Failure To Introduce Mtigating Evidence During The
Penal ty Phase

Easl ey additionally clains that she was denied effective
assi stance of counsel because Wedding failed to investigate and
present evidence that could have been used at the penalty phase
to mtigate her sentence. Specifically, Easley clains that
Wedding failed to: (1) present evidence of her PTSD during the
penal ty phase; (2) interview all of her daughters and several of
her friends and have themtestify during the penalty phase about
Weddi ng’ s violent past; and (3) present evidence at the penalty
phase that she killed her husband while in a dissociative state

caused by her PTSD, the drugs in her system and her husband’s
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actions.

Because, as we have al ready held, Wdding did not provide
i neffective assistance of counsel by failing to discover Easley’'s
PTSD, the district court correctly concluded that the state court
reasonably found that her failure to address PTSD at the penalty
phase did not constitute ineffective assistance of counsel. Wth

respect to Easley’s other clains, this court has held that “a
tactical decision not to pursue and present potential mtigating
evi dence on the grounds that it is double-edged in nature is

obj ectively reasonabl e, and therefore does not anmount to

deficient performance.” Rector v. Johnson, 120 F.3d 551, 564

(5th Gr. 1997). Simlarly, the Suprenme Court stated in
Strickland that when a defendant has provided her |awer with a
reason to think that pursuing a certain investigation would be
fruitless or harnful, “counsel’s failure to pursue those

i nvestigations nmay not |ater be chall enged as unreasonable.”
Strickland, 466 U. S. at 691. Under this standard, the district
court did not err when it concluded that the state habeas court
correctly found that Weddi ng did not act unreasonably when she
chose to mnimze testinony regardi ng Easley’s viol ent past and

her nental state on the night of the nurder.?

. In her brief, Easley relies on Anderson v. Johnson, 338
F.3d 382, 391-92 (5th Gr. 2003), for the proposition that
Weddi ng shoul d have interviewed all of her potential w tnesses.
Ander son, however, only pertains to the failure to interview
eyewi tnesses to a crine--it does not address the failure to
interview character wtnesses. See id. at 391.
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D. Easl ey’ s Renmai ni ng Argunents

In Easley’ s three remai ning argunents, she clains that
Weddi ng inproperly failed to: (1) object to Mchael Chathams
hearsay statenent regarding her self-inflicted knife wounds; (2)
ask for a limting instruction regardi ng Chathanis testinony; and
(3) object to remarks nmade by the prosecutor during his closing
argunent about physical violence in Easley' s past rel ationships.
Easl ey clains that when these errors are exam ned cunul atively,
there is a reasonable probability that she woul d have been
acquitted but for them

In this circuit, the cunulative error doctrine only applies

when the errors thensel ves involve matters of constitutiona
di mensi on and “so infected the entire trial that the resulting

conviction violates due process.” Derden v. MNeel, 978 F. 2d

1453, 1454 (5th Gr. 1996) (en banc). Wen this court eval uates
whet her the cumul ative error doctrine applies to a set of facts,
it “reviewfs] the record as a whole to determ ne whet her the
errors nore likely than not caused a suspect verdict.” Spence v.
Johnson, 80 F.3d 989, 1001 (5th Cr. 1996) (internal quotation
marks omtted). In this circuit, “[meritless clains or clains
that are not prejudicial cannot be cumul ated, regardl ess of the

total nunber raised.” Westley v. Johnson, 83 F.3d 714, 726 (5th

Cr. 1996) (quoting Derden, 978 F.2d at 1461). In the present

case, the errors that Wdding may have commtted in no way cast
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doubt on the jury s verdict. The evidence presented at trial was
sinply overwhel m ng. For exanple, Easley herself admtted nore
than once to shooting her husband. The gun that killed himwas
found not far fromwhere she was found. Easley admtted that her
husband had not threatened to kill her on the night of the
murder. She further clained to not recall her state of m nd when
she killed him Mreover, aspects of Easley’ s account of the

ni ght in question were inconsistent wwth the avail abl e evi dence
(e.g., she clainmed her husband tried to break into her room and
that he forced her to take pills, but no evidence of an attenpted
break in was found and the nedi cal evidence suggested that Easley
voluntarily took the pills after killing her husband). This
court has held on several occasions that overwhel m ng evidence of
a defendant’s guilt supports the conclusion that she suffered no
prejudice as a result of her counsel’s performance and m st akes.

See, e.qg., United States v. Royal, 972 F.2d 643, 651 (5th Cr.

1992); United States v. QGakley, 827 F.2d 1023, 1026 (5th Cr

1987) (per curiam. Because of the overwhel m ng evi dence agai nst
Easl ey, no reason exists for thinking that the jury would have
acquitted her had Weddi ng objected to Chat hanmi s hearsay
testinony, asked for a limting instruction, and objected to the
prosecutor’s closing remarks. Accordingly, the district court
did not err when it concluded that the state habeas court
correctly found that Easley’s remaining ineffective assistance of
counsel clains fail because any error regarding them was
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har nl ess.
| V. CONCLUSI ON

For the foregoing reasons, this court AFFIRMS the judgnent

of the district court.
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