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CARL E. STEWART, Circuit Judge:

A panel of this court previoudy affirmed the district court’s denia of Billy Ray Nelson's
habeas corpus petition chalenging his sentence on the ground that the Texas capital-sentencing
procedure failed to give constitutionally sufficient effect to his mitigating evidence, in violation of
Penryv. Lynaugh (Penry 1), 492 U.S. 302 (1989). See Nelsonv. Cockrell, 77 F. App’ x 209 (5th Cir.

Aug. 12, 2003) (unpublished). Nelson petitioned the Supreme Court for writ of certiorari. The

Supreme Court granted the petition, vacated our judgment, and remanded the case to this court for



reconsideration in light of the Supreme Court’ sdecisionin Tennard v. Dretke, 542 U.S. 274 (2004).
Nelson v. Dretke, 542 U.S. 934 (2004). On remand, a pand of this court once again affirmed the
district court’s denial of Nelson’s habeas corpus petition. See Nelson v. Dretke, 442 F.3d 282 (5th
Cir. 2006). Having ordered rehearing en banc, Nelson v. Dretke, 442 F.3d 912 (5th Cir. 2006), we
again reconsider the application of Penry | and its progeny to Nelson’s case. We conclude that, on
the facts presented here, there is a reasonable likelihood that the Texas capital-sentencing scheme
precluded the jury from giving full effect to Nelson’ s mitigating evidence asrequired by the Supreme
Court; accordingly, we REVERSE the district court’s denial of habeas relief and REMAND with
instructions to grant the writ of habeas corpus.
|. FACTUAL AND PROCEDURAL BACKGROUND

On December 11, 1991, a Texasjury found Nelson guilty of capital murder for the February
23,1991, daying and brutal sexual assault of his neighbor, CharlaWheat. Evidence presented during
the guilt/innocence phase of trial revealed the following: Nelson gained entrance to Wheat's
apartment by asking if he could use her phone. Once insde, he cut the telephone cord to prevent her
from calling for help and then proceeded to stab her. He then found Wheat’s roommate, Carol
Maynard, who was five months pregnant at the time, and forced her to get out of bed and enter the
living room, where Wheat was on her knees bleeding from her stab wounds. Nelson told the women
to remove their clothing and threatened to kill them if they refused. He then forced the women to
perform sexual acts on him and each other. Thereafter, he stabbed Maynard in the neck and
proceeded to strike Wheat. Nelson left briefly but Wheat began screaming and he returned. While
Maynard pretended to be dead, Nelson struck and stabbed Wheat until she died. He then left the

women’ s apartment.



At the sentencing phase of thetria, Nel son presented the following mitigating evidence, which
we will discuss more fully infra: (1) he was rgected by his mother, who had completely abandoned
him by age 14 (“abusive childhood” evidence); (2) he abused drugs and a cohol (“substance abuse’
evidence); (3) he has troubled relationships with his brother and with women; (4) he had achild out
of wedlock, with whom he was not permitted to have a relationship; and (5) a psychiatrist testified
he was suffering from borderline personality disorder (“mental disorder” evidence). For ajury to
impose the death penalty at the time of Nelson’s trial, Article 37.071(b) of the Texas Code of
Criminal Procedure required the jury to answer two special issue questions concerning evidence
presented in mitigation: “(1) whether the conduct of the defendant that caused the death of the
deceased was committed deliberately and with the reasonable expectation that the death of the
deceased or another would result” (“the deliberateness special issue’); and “(2) whether thereisa
probability that the defendant would commit crimina acts of violence that would constitute a
continuing threat to society” (“the future-dangerousness special issue”).! The jury answered both
specia-issue questions in the affirmative, sentencing Nelson to death. Nelson appealed his sentence
and conviction to the Texas Court of Criminal Appeals; that court affirmed, Nelson v. Texas, 864
SW.2d 496 (Tex. Crim. App. 1993), and Nelson’ s conviction becamefinal whenthe Supreme Court
denied certiorari review, Nelson v. Texas, 510 U.S. 1215 (1994).

Nelson filed a state petition for writ of habeas corpus in September 1997, arguing that the

Texas capital sentencing scheme, i.e., the two special-issue questions, failed to ensure that the jury

!Although the Texas legislature amended the special issues sentencing schemein 1991,
Nelson was sentenced under the pre-amendment version of the special issues. In some cases, the
jury was also given athird special issue addressing provocation. Nelson’s jury did not receive a
provocation instruction, and therefore we do not address that aspect of the pre-amendment
specia issues sentencing scheme here.



could give the constitutionally required consideration of and effect to his mitigating evidence of his
mental disorder, abusive childhood, and substance abuse under Penry |, 492 U.S. 302. He d <o filed
asecond petitionin February 1998, dleging additional clams. The Texas Court of Criminal Appeals
denied the writ based on the findings and recommendations of the trial court. Ex parte Nelson, No.
49,886-01 (Tex. Crim. App. Oct. 10, 2001). Specificaly, with regard to Nelson’s Penry clams, the
Texas Court of Criminal Appeals recognized that, to be constitutional, “a death penalty procedure
must allow the jury to consider al relevant mitigating evidence.” Ex parte Nelson, No. 8,214 at 88
(118th Judicial District Howard County, Tex. July 10, 2001) (findings of fact and conclusionsof law).
The court also recognized that where the defendant’ s mitigating evidence is beyond the scope of the
gpecial issues, and the jury is unable to give effect to its reasoned moral response to the mitigating
evidence, the procedure isunconstitutional as applied to the defendant. Id. In applying the law to the
facts of Nelson’s case, the court noted that Nelson's evidence of drug and acohol abuse had no
mitigating relevance beyond the scope of the special issues. Id. at 89. Moreover, with regard to the
other mitigating evidence presented,

[t]he Court instructed the jury on the charge on punishment, “Y ou should consider

and give effect in answering eachissueto your evaluation of al of the evidence before

you, including all aspects of the background and character of the defendant and the

circumstances of the crime.” . . . The jury charges and specia issues alowed the

jurorsto give effect to al presented mitigating evidencein their answersto the specid

issues including the intoxication of [Nelson] at the time of the offense.
Id. at 90. Therefore, the court concluded that the procedure was constitutional as applied. The court

dismissed Nelson’' s subsequent habeas petition as an abuse of the writ. Ex parte Nelson, No. 49,886-

02 (Tex. Crim. App. Oct. 10, 2001).



Nelson filed a petition for writ of habeas corpusin the federal district court in August 2002.
The district court rejected Nelson's Penry claim for failing to meet the requirements of our now-
defunct “congtitutional-relevance” test.> A panel of this court granted Nelson a certificate of
appealability (*COA”) onthisissue; however, the panel ultimately affirmed the district court’ sdenid
of habeas relief. Nelson petitioned the Supreme Court for writ of certiorari, and the Supreme Court
granted the petition, vacated the panel’s judgment, and remanded the case to this court for
reconsideration in light of the Supreme Court’s decision in Tennard, 542 U.S. 274. On remand, a
panel of this court once again affirmed the district court’s denial of habeas reief. All three panel
members concurred in the judgment; however, there was no consensus on the correct methodology
for analyzing Nelson’s claim.® Accordingly, this court ordered rehearing en banc, and we once again
reconsider the application of Penry in light of Tennard to the facts of Nelson's case.*

II. DISCUSSION

A. Standard of Review

*The “ congtitutional -relevance” test required that petitioner’s evidence show “(1) a
‘uniquely severe permanent handicap|[ | with which the defendant was burdened through no fault
of hisown’ and (2) that the criminal act was attributable to this severe permanent condition.”
Davisv. ott, 51 F.3d 457, 460-61 (5th Cir. 1995) (citations omitted) (alteration in original). As
discussed below, in Tennard v. Dretke, 542 U.S. at 275, the Supreme Court rejected the
constitutional relevance test and reaffirmed that the standard for relevance is “any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” 1d. (internal quotations
omitted).

3Chief Judge Jones authored an opinion; Judge Stewart concurred in the judgment only;
and Judge Dennis filed a concurring opinion. Nelson v. Dretke, 442 F.3d 282.

“We note that the Supreme Court granted certiorari in Brewer v. Dretke, 442 F.3d 273
(5th Cir.), cert. granted, 127 S. Ct. 433 (2006), Cole v. Dretke, 418 F.3d 494 (5th Cir. 2005),
cert. granted sub nom. Abdul-Kabir v. Quarterman, 127 S. Ct. 432 (2006), and Ex Parte Smith,
185 SW.3d 455 (Tex. Crim. App.) cert. granted sub nom. Smith v. Texas, 127 S. Ct. 377 (2006).
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Because Nelson filed his 8 2254 habeas petition after April 24, 1996, this habeas proceeding
is governed by the Antiterrorism and Effective Death Penalty Act (“AEDPA”). See Fisher v.
Johnson, 174 F.3d 710, 711 (5th Cir. 1999). We have jurisdiction to resolve the merits of Nelson's
habeas petition because, as stated above, we granted him a COA on his Penry claim. See Nelson v.
Dretke, 442 F.3d at 284; see also 28 U.S.C. § 2253(c)(1).

Under AEDPA, afederal court may not grant awrit of habeas corpus “with respect to any
clamthat was adjudicated on the meritsin State court proceedings’ unlessthe petitioner shows that
the state court’ sadjudication “resulted in adecisionthat was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the United
States,” or that the state court’ s adjudication of aclam “resulted in adecision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. 8§ 2254(d)(1); Williams v. Taylor, 529 U.S. 362, 402-13 (2000). A state
court’s decision is “contrary to” clearly established federal law if (1) the state court “appliesarule
that contradictsthe governing law” announced in Supreme Court cases, or (2) the state court decides
a case differently than the Supreme Court did on a set of materidly indistinguishable facts. Mitchell
v. Esparza, 540 U.S. 12, 15-16 (2003) (internal quotation marksomitted). A state court’ sapplication
of clearly established federal law is “unreasonable”’ within the meaning of AEDPA when the state
court identifiesthe correct governing lega principle from Supreme Court precedent, but appliesthat
principle to the case in an objectively unreasonable manner. Wiggins v. Smith, 539 U.S. 510, 520
(2003).

A writ of habeas corpus may aso issueif the state court’s adjudication of a clam “resulted

in a decision that was based on an unreasonable determination of the factsin light of the evidence



presented in the State court proceeding.” 28 U.S.C. 8§ 2254(d)(2). Under AEDPA, a state court’s
factual findings are “presumed to be correct” unless the habeas petitioner rebuts the presumption
through “clear and convincing evidence.” 1d. § 2254(e)(1); Miller v. Johnson, 200 F.3d 274, 281 (5th
Cir. 2000).

We review the district court’s conclusions of law regarding the state court’ s application of
federal law de novo, and wereview the district court’ sfindings of fact, if any, for clear error. Collier
v. Cockrell, 300 F.3d 577, 582 (5th Cir. 2002).

B. Clearly Established Federal Law

Under AEDPA, our duty isto determinewhether the state court’ sdetermination wascontrary
to or an unreasonable application of clearly established federal law as determined by the Supreme
Court at the time that Nelson’s conviction became final in 1994. See Williams, 529 U.S. at 405. In
Tennard and Smith v. Texas, two recent cases involving Penry clams, the Supreme Court
unequivocally stated that therelevant inquiry under its precedent waswhether there was areasonable
likelihood that the jury would interpret the Texas special issues in a manner that precluded it from
fully considering and giving full effect to al of the defendant’ smitigating evidence. See Tennard, 542
U.S. at 288-89; see also Smith v. Texas, 543 U.S. 37, 38 (2004) (per curiam). This “full-effect”
standard requires that ajuror be able to express his reasoned moral response to evidence that has
mitigating relevance beyond the scope of the specia issues; i.e., ajuror cannot be precluded from
electing a sentence less than death if he believes that the mitigating evidence offered makes the
defendant less morally culpable for the crime, even if he nonetheless feels compelled to answer the

two specia issues in the affirmative. See Penry v. Johnson (Penry 1), 532 U.S. 782, 797 (2001);



Penry I, 492 U.S. at 320. A review of the Supreme Court’ s decisionsin this area demonstrates that

this “full-effect” standard was clearly established by the time that Nelson’s conviction became find.

1. Jurek v. Texas and the Immediate Post-Furman Cases

In Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court held that state capital-
sentencing schemes allowing the death penalty to be “wantonly and . . . freakishly imposed” by
permitting unbridled discretion in sentencing violated the Eighth and Fourteenth Amendments. |d.
at 310 (Stewart, J., concurring). After Furman, states began to rewrite their death penalty statutes,
restricting the classes of death-penadty digible offenders and channeling jurors discretion in
sentencing inan attempt to comply withthe Supreme Court’ sdirective. Specificaly, Texasresponded
to Furman with the “specia issues’ capital-sentencing scheme at issue in this case, which was
designed to guide jurors consideration of mitigating evidence offered in the sentencing phase of
capital cases.

The immediate post-Furman Supreme Court cases addressing this and other sentencing
schemes attempted to strike a baance between satisfying two competing constitutional
requirements-the requirement of “individualized sentencing” that takesinto account the uniquefacts
of each case and each defendant, and the requirement of preventing the arbitrary imposition of the
death penalty that can result from giving the sentencer unfettered discretion. These cases announced
the principlesthat would underlie the Supreme Court’ slater pronouncement that acapital sentencing
scheme must alow the sentencer to give full effect to al of the defendant’s mitigating evidence.

InJurekv. Texas, 428 U.S. 262 (1976), the Supreme Court upheld thefacial constitutionality

of the Texas specia-issues sentencing scheme on the same day that it ruled on the vaidity of the post-



Furman death penalty statutes of four other states. See Gregg v. Georgia, 428 U.S. 153 (1976)
(upholding the facial constitutionality of Georgia s capita-sentencing scheme, which narrowed the
class of death-eligible offenders and guided the sentencer’s consideration of mitigating and
aggravating evidence); Proffitt v. Florida, 428 U.S. 242 (1976) (upholding thefacia constitutionality
of Forida s capital-sentencing scheme, which narrowed the class of death-€eligible offenders and
guided the sentencer’s consideration of mitigating and aggravating evidence); Woodson v. North
Carolina, 428U.S. 280 (1976) (striking down North Carolina smandatory capital -sentencing scheme
because it gave sentencers no discretion to impose the death penalty for certain crimes); Roberts v.
Louisiana, 428 U.S. 325 (1976) (striking down L ouisiana s capital-sentencing scheme requiring the
imposition of the death penalty for certain crimes). In Jurek, a plurality of the Court explained that,
while the Texas sentencing scheme was constitutional on its face, “[a@ jury must be allowed to
consider on the basis of dl relevant evidence not only why a death sentence should be imposed, but
also why it should not be imposed.” Jurek, 428 U.S. at 271 (plurality opinion) (citing Woodson, 428
U.S. at 303-05); see also Roberts, 428 U.S. at 334-36 (pluraity opinion). Therefore, “the
constitutionality of the Texas procedures turns on whether the enumerated questions allow
consideration of particularized mitigating factors.” Jurek, 428 U.S. at 272. While observing that the
future-dangerousness special issue allowed consideration of some types of mitigating evidence, the
Jurek plurality aso left room for as-gpplied challenges to the Texas sentencing scheme, noting that
the Texas Court of Crimina Appeals had not yet interpreted the deliberateness and provocation
gpecial issues. Id. at 272 n.7 (“[1]t is as yet undetermined whether or not the jury’s consideration of
those questions would properly include consideration of mitigating circumstances.”).

2. L ockett v. Ohio and Eddings v. Oklahoma



Echoing these post-Furman concerns that the sentencer be able to consider and give effect
to mitigating evidencein aconstitutionally adequate way, the Supreme Court in Lockett v. Ohio, 438
U.S. 586 (1978), struck down Ohio’s death penalty statute, which alowed the sentencer to impose
asentencelessthan death for certain crimesonly if the mitigating evidence showed that (1) thevictim
induced or facilitated the offense, (2) the offense was a result of duress, coercion, or strong
provocation, or (3) the offense was a product of psychosis or mental retardation. A plurality of the
Court explained that this sentencing scheme, which adlowed the sentencer to consider some aspects
of the mitigating evidence presented but not others, was unconstitutional because

the Eighth and Fourteenth Amendmentsrequirethat the sentencer, inall but therarest

kind of capital case, not be precluded from considering, as a mitigating factor, any

aspect of a defendant’s character or record and any of the circumstances of the

offense that the defendant proffers as a basis for a sentence less than death.
Id. at 604 (plurality opinion); see also Kansasv. Marsh, 126 S. Ct. 2516, 2525 (2006) (noting that
the Ohio sentencing scheme in Lockett was unconstitutional “because, by limiting a jury’s
consideration of mitigation to threefactors specified in the statute, it prevented sentencersin capital
cases from giving independent weight to mitigating evidence militating in favor of a sentence other
than death”) (emphasis added). Four years later, in Eddings v. Oklahoma, 455 U.S. 104 (1982), a
magjority of the Court adopted the Lockett pluraity’ sreasoning to vacate an Oklahomadeath sentence
where the sentencing judge refused to consider, as a matter of law, the defendant’s mitigating
evidence of his abusive childhood and treatable emotional disturbance. The Court rejected the state
appellate court’ s application of a heightened-relevance standard to the mitigating evidence, noting

that while the sentencer can “determine the weight to be given relevant mitigating evidence,” it “may

not giveit no weight by excluding such evidencefrom[its] consideration.” Id. at 115; seealso Marsh,
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126 S. Ct. at 2525 (observing that, in Eddings, “amgority of the Court held that a sentencer may not

categorically refuse to consider any relevant mitigating evidence”).

3. Franklin v. Lynaugh

The Court considered an as-applied challenge to the Texas capita -sentencing scheme for the
first timein Franklin v. Lynaugh, 487 U.S. 164 (1988). There, the Court held that the special issues
alowed the jury to give constitutionally adequate effect to the petitioner’ s mitigating evidence of
good behavior during apreviousterm of imprisonment. A plurality of the Court stated that, because
the petitioner’ s evidence of good prison behavior did not have mitigating significance independent
of its relevance to the petitioner’ s propensity to commit future crimes, “[i]n resolving the [future-
dangerousness specia issug] the jury was surely free to weigh and evaluate petitioner’ s disciplinary
record asit bore on his‘ character’—that is, his‘character’ as measured by hislikely future behavior.”
Id. at 177-78. Justice O’ Connor concurred separately, emphasizing that, athough Jurek upheld the
facid vaidity of the Texas capital sentencing scheme, and in this case the mitigating relevance of al
of the petitioner’ s evidence was within the scope of the special issues,

[i]f . . . petitioner had introduced mitigating evidence about his background or

character or the circumstances of the crimethat wasnot relevant to the specia verdict

guestions, or that had relevanceto the defendant’ smoral cul pability beyond the scope

of the specia verdict questions, the jury instructions would have provided the jury

with no vehicle for expressing its “reasoned moral response” to that evidence. If this

were such a case, then we would have to decide whether the jury’s inability to give

effect to that evidence amounted to an Eighth Amendment violation. In my view,

however, thisis not such a case.

Id. at 185 (O’ Connor, J., concurring).

4, Penry |
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The very next term, the Supreme Court considered just such acasein Penry |, 492 U.S. 302.
The Penry | Court held that habeas relief was appropriate because ajuror presented with the Texas
special issues could not have given effect to the full scope of the mitigating evidence that had been
presented at the sentencing phase. Penry, a death-row habeas petitioner, had offered mitigating
evidence at sentencing of (1) alow I.Q. indicating likely mental retardation; (2) an organic brain
disorder that prevented him from appreciating the wrongfulness of his conduct or conforming his
behavior to the law; (3) atroubled, abusive upbringing; and (4) an anti-socia personality disorder.
Penry argued that the Texas special issues, asapplied in his case, were aninadequate vehicleto alow
the jury to consider or give effect to this evidence, because the evidence had mitigating relevance
beyond the scope of the special issues. The Court, with Justice O’ Connor writing for the mgority,
first held that granting Penry the relief he requested would not announce a new rule on collateral
review in violation of Teague v. Lane, 489 U.S. 288 (1989), because granting such relief was
“dictated by Eddings and Lockett.” Penry |, 492 U.S. at 317.

The Court then granted the habeas petition, emphasizing that “it isnot enough smply to alow
the defendant to present mitigating evidence to the sentencer. The sentencer must also be able to

consider and give effect to that evidenceinimposing sentence.” 1d. at 319. Only then can the sentence

imposed “‘ reflect areasoned moral responseto the defendant’ s background, character, and crime.
Id. (quoting Californiav. Brown, 479 U.S. 538, 545 (1987) (O’ Connor, J., concurring)). Indeed, as
“both the concurrence and dissent in Franklin understood,” Jurek, in which the Court upheld the
facid validity of the Texas capital-sentencing scheme, “rest[ed] fundamentally on the express

assurance that the specia issues would permit the jury to fully consider all the mitigating evidence
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a defendant introduced that was relevant to the defendant’ s background and character and to the
circumstances of the offense.” Id. at 321 (emphasis added).

In Penry’ s case, however, the Court held that the evidence of mental retardation and abusive
childhood had mitigating relevance beyond the scope of the deliberateness and future-dangerousness
issues, becauseit aso spoketo Penry’ smoral culpability; therefore, the jury was unableto give effect
to the mitigating evidence in a manner consistent with the Eighth Amendment. First, with regard to
the deliberateness special issue, the Court reasoned that, athough ajury could give partial effect to
Penry’ s mental retardation and abusive past by finding that his actions were not deliberate, a jury
could also conclude that Penry acted deliberately but, because of his mental retardation and abusive
childhood, “was less morally ‘ culpable than defendants who have no such excuse,” but who acted
‘deliberately’ asthat termiscommonly understood.” 1d. at 322-23 (quoting Californiav. Brown, 479
U.S. a 545 (O’ Connor, J., concurring)). Without a specia ingtruction enabling thejury to give effect
to the impact of Penry’s mitigating evidence on his moral culpability, the jury lacked an adequate
vehicle through which to express its “reasoned moral response” to this evidence. Second, the Court
held that the future-dangerousness instruction was likewise congtitutionally inadequate because, in
this case, “Penry’ s mental retardation and history of abuseis. . . atwo-edged sword: it may diminish
his blameworthiness for his crime even as it indicates that there is a probability that he will be
dangerous in the future.” 1d. at 324. Because Penry’ s mitigating evidence, viewed through the lens
of future dangerousness, “isrelevant only as an aggravating factor[,] . . . ‘[i]t did not dlow the jury
to consider amgjor thrust of Penry’ sevidence asmitigating evidence.”” 1d. at 323-24 (quoting Penry

v. Lynaugh, 832 F.2d 915, 925 (5th Cir. 1987)).
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Although the Court did not expressly use the words “full effect” in Penry [, its reasoning
makes clear that “full effect” iswhat it meant. See, e.g., Penry 1, 492 U.S. at 323 (“1n the absence of
jury instructions defining ‘deliberately’ in away that would clearly direct the jury to consider fully
Penry’ s mitigating evidence as it bears on his personal culpability, we cannot be sure that the jury
was able to give effect to the mitigating evidence of Penry’s mental retardation and history of abuse
in answering the first specia issue.”) (emphasis added); id. at 318-19 (“Penry argues that those
assurances were not fulfilled in his particular case because, without appropriate instructions, the jury
could not fully consider and give effect to the mitigating evidence of his mental retardation and
abused childhood in rendering its sentencing decision.”). Further, even the dissent in Penry |
recognized that the Court was applying a full-effect standard:

that the constitutionality turns on whether the questions allow mitigating factors not

only to be considered (and, of course, given effect in answering the questions), but

also to be given effect in all possible ways, including ways that the questions do not

permit. . . . What the Court means by “fully consider” (what it must mean to

distinguish Jurek) isto consider for all purposes, including purposes not specifically

permitted by the questions.
Penry I, 492 U.S. at 355 (Scalia, J., dissenting) (citation omitted). Thus there can be no doubt that
the Penry | Court applied a standard requiring the jury to be able to give full consideration and full
effect to a defendant’ s mitigating evidence.

The State contendsthat the “full effect” languagein Penry | and its progeny “is merely dicta,
because it would otherwise overrule Jurek’; however, this argument mischaracterizesthe holding in
Jurek, which upheld only the facial vaidity of the Texas specia issues scheme. See Jurek, 428 U.S.

at 272 (stating that “the constitutionality of the Texas procedures turns on whether the enumerated

guestions alow consideration of particularized mitigating factors,” but also noting that “it is as yet
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undetermined whether or not the jury’ s consideration of [the specia issues] would properly include
consideration of mitigating circumstances’ in every stuation). The Penry | Court’s holding was a
case-specific application of Jurek, which expresdy left room for as-applied challenges. See Penry |,
429 U.S. at 320 (“[B]oth the concurrence and the dissent understood Jur ek asresting fundamentally
on the express assurance that the specia issues would permit the jury to fully consider dl the
mitigating evidence a defendant introduced that was relevant to the defendant’ s background and
character and to the circumstances of the offense.”). That Jurek involved only afacia challengeto
the Texas statute is apparent not only fromthe Court’ sdecision in Penry |, holding the Texas statute
unconstitutional as applied, but aso from the Court’s decisions in as-applied challenges to the
constitutionality of the death penalty procedures in other states. As discussed above, the Supreme
Court upheld facia challenges to the death penalty procedures in Georgia and Forida at the same
time that it upheld the facia challenge to the Texas statute. See Gregg v. Georgia, 428 U.S. 153;
Proffitt v. Florida, 428 U.S. 242. Nevertheless,

after Gregg and Proffitt and prior to Franklin, [the Court] held unconstitutional

specific applications of the same Georgia and Florida statutes [it] earlier had

approved. See Godfrey v. Georgia, 446 U.S. 420 (1980) (vague and overly broad

construction of aggravating factor rendered death sentence unconstitutional);

Hitchcock v. Dugger,[481 U.S. 393 (1987),] (holding it unconstitutional to restrict

jury’s consideration of mitigating factors to those enumerated in the statute).
Johnson v. Texas, 509 U.S. 350, 384 (1993) (O’ Connor, J., dissenting). Further, applying the full-
consideration and full-effect standard does not require overruling Jurek, because “some types of
mitigating evidence can be fully considered by the sentencer in the absence of specia jury

instructions.” Penry I, 492 U.S. at 315 (citing Franklin v. Lynaugh, 487 U.S. at 175 (plurality

opinion); Franklinv. Lynaugh, 487 U.S. at 185-86 (O’ Connor, J., concurring injudgment)); seealso
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Grahamv. Callins, 506 U.S. 461, 521 (1993) (Souter, J., dissenting) (explaining that the petitioner’s
evidence of “[v]oluntary chores for and church attendance with arelative, and supplying some level
of support for [his] children” could be considered through the future-dangerousness special issue).
The Constitution requires a court to determine whether the specia issues as applied enable the
sentencer to give full consideration and full effect to the capital defendant’ s mitigating evidence; the
“full-effect” standard is not—and has never been—inconsistent with the holding in Jurek.

5. Graham v. Callins and Johnson v. Texas

After Penry I, the Court addressed in Graham, 506 U.S. 461, and Johnson, 509 U.S. 350,
two more as-applied challengesto the Texas special issues sentencing scheme, both of which denied
relief to petitionerswho claimed that the special issuesfalled to give effect to the mitigating evidence
of their youth. In Graham, the Court held that Teague barred it from granting relief to a habeas
petitioner who lodged a Penry challenge to his death sentence, which became final in 1984. The
petitioner argued that the Texas special issues did not give constitutionally adequate effect to his
mitigating evidence of good character and youth. Because the Court disposed of the case on Teague
grounds, it did not address the substantive merits of the petitioner's Penry clam; instead, it
considered whether granting the petitioner’ s requested relief would have constituted a new rule at
the time the petitioner’ s sentence became final in 1984, holding that

even if Penry reasonably could be read to suggest that Graham’ s mitigating evidence

was not adequately considered under the former Texas procedures, that is not the

relevant inquiry under Teague. Rather, the determinative question is whether

reasonable juristsreading the case law that existed in 1984 could have concluded that

Graham’'s sentencing was not constitutionally infirm. We cannot say that al

reasonablejuristswould have deemed themsel vescompelled to accept Graham’ sclaim

in 1984. . . . The ruling Graham seeks, therefore, would be a “new rule’ under
Teague.
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ld. at 477.

Later that term, in Johnson, 509 U.S. 350, the Court considered asimilar challenge on direct
review. In Johnson, the only mitigating evidence that the petitioner offered was that of hisyouth at
the time he committed the crime. The Court noted that, unlike other mitigating evidence that the
Court had considered in previous cases, “[t]he relevance of youth asamitigating factor derivesfrom
the fact that the signature qualities of youth are transient; asindividuas mature, the impetuousness
and recklessness that may dominate in younger years can subside.” 1d. at 368 (emphasis added).
Given these unique characteristics of youth, the Court held that this evidence did not lie beyond the
reach of the sentencer applying the Texas specia issues because “there is ample room in the
assessment of future dangerousness for a juror to take account of the difficulties of youth as a
mitigating force in the sentencing determination.” Id. The Court applied the standard set forth in
Boyde v. California, 494 U.S. 370 (1990), to “determine ‘whether there is a reasonable likelihood
that the jury has applied the challenged instruction in a way that prevents the consideration of
constitutionally relevant evidence.”” Johnson, 509 U.S. at 367 (quoting Boyde, 494 U.S. at 380).
“Although the reasonable likelihood standard does not require that the defendant prove that it was
more likely than not that the jury was prevented from giving effect to the evidence, the standard
requires more than a mere possibility of such abar.” 1d. The Court, again emphasizing the unique
qualities of youth as a mitigating factor, distinguished Penry |, noting that “[u]nlike Penry’s mental
retardation, which rendered him unable to learn from his mistakes, the ill effects of youth that a
defendant may experience are subject to change and, as a result, are readily comprehended as a
mitigating factor in consideration of the second special issue.” Johnson, 509 U.S. at 369. Further,

unlike the evidence of mental retardation at issuein Penry |, ajuror’ s consideration of the impact of

17



youth on the petitioner’ s conduct “is not independent of an assessment of personal culpability. . . .
If any jurors believed that the transient qualities of petitioner’ s youth made him less cul pable for the
murder, thereisno reasonabl e likeihood that those jurorswould have deemed themsel vesforecl osed
from considering that in evaluating petitioner’ s future dangerousness.” 1d. at 369-70. Thus Graham
and Johnson stand for the proposition that youth, which is different in kind and in mitigating effect
from Penry’ sevidence of mental retardation and abusive childhood, can befully considered and given
effect through the special-issues sentencing scheme.

6. Penry 11

InPenry1l, 532 U.S. 782, Justice Kennedy, the author of Johnson, joined the mgority, and
the Court reaffirmed that the standard is full effect, once again invalidating the application of the
Texas specia issues to Penry’s mitigating evidence of mental retardation and abusive upbringing.
After the Court vacated Penry’ sdeath sentencein Penry |, the State of Texasretried Penry, who was
again found guilty of capital murder and sentenced to death. During the sentencing phase of the
second trial, the court submitted the same special issues to the jury that were the focus of Penry I,
only this time the court also provided a supplemental “nullification” instruction. This instruction
directed the jury to consider the effect of al of the mitigating evidence on Penry’s persond
culpability, and,

[i]f you determine, when giving effect to the mitigating evidence, if any, that alife

sentence, as reflected by a negative finding to the issue under consideration, rather

than a death sentence, is an appropriate response to [Penry’s| personal

culpability . . ., anegative finding should be given to one of the special issues.

Id. at 790.
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The Court, fully aware of the andytica constraints imposed by the deferentia AEDPA
standard of review, held that the Texas Court of Criminal Appeals had unreasonably applied the
holding of Penry | when it held that the specia issues and the nullification instruction were
constitutionally adequate vehicles to give effect to Penry’s mitigating evidence. Justice O’ Connor,
writing for the Court, stated:

the key under Penry | is that the jury be able to “consider and give effect to [a

defendant’ s mitigating] evidenceinimposing sentence.” 492 U.S,, at 319, 109 S. Ct.

2934 (emphasis added). See also Johnson v. Texas, 509 U.S. 350, 381(1993)

(O'CONNOR, J, dissenting) (“[A] sentencer [must] be alowed to give full

consideration and full effect to mitigating circumstances’ (emphasisinoriginal)). For

itisonlywhenthejuryisgivena“vehiclefor expressing its‘ reasoned moral response’

to that evidence in rendering its sentencing decision,” Penry |, 492 U.S. at 328, that

we can be sure that the jury “has treated the defendant as a ‘uniquely individual

human being]’ and has made a reliable determination that death is the appropriate

sentence,” id., at 319 (quoting Woodson v. North Carolina, 428 U.S. 280, 304, 305

(1976)).

Penry 11,532 U.S. a 797. Asthe Court held in Penry |, the deliberateness and future-dangerousness
issueswere not broad enough to provide avehiclethat dlowed the jury to expressitsreasoned moral
responseto the full mitigating impact of al of the evidence; neither wasthe State’ s attempted fix—the
nullification instruction—constitutionally sufficient, because “it made the jury charge as a whole
internaly contradictory and placed law-abiding jurorsin animpossible stuation.” Id. at 799. Under
this scheme, there was still “at the very least, ‘areasonable likeihood that the jury . . . applied the
challenged ingtruction in away that prevent[ed] the consideration’ of Penry’ s mental retardation and
childhood abuse.” 1d. (quoting Boyde, 494 U.S. at 380). Because the State failed to define either
special issue “inaway that would clearly direct thejury to consider fully Penry’ s mitigating evidence

asit bearson his personal culpability,” the Texas special-issues scheme was still unconstitutional

as applied to Penry’s mitigating evidence, and the Texas Court of Criminal Appeals conclusion
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otherwise was an unreasonable application of clearly established federal law. Penry I, 532 U.S. at
803 (emphasis added).

7. Tennard v. Dretke and Smith v. Texas

The Supreme Court’ sdecision in Tennard, in light of which this court must assess Nelson's
Penry clam, reaffirms that a jury cannot be precluded from giving full effect to a defendant’s
mitigating evidence and leaves no doubt that this standard was in effect at the time that Nelson’'s
conviction became find.> The Supreme Court handed down Tennard on June 24, 2004, reversing a
panel of thiscourt that had applied the af orementioned “ constitutional -relevance” test to deny aCOA
on a death-row inmate’ s petition for habeas relief on Penry grounds. The Court explained that the
petitioner, who argued that the Texas special issues sentencing scheme did not enable the sentencer
to give full effect to his mitigating evidence of impaired intellectual functioning and low 1.Q. score,
was entitled to a COA, and that the lower courts had erred by applying the Fifth Circuit’s
“constitutional -relevance” test.

Specificaly, the Supreme Court excoriated the Fifth Circuit for invoking its own restrictive
gloss on the Court’s Penry | decision, uniformly gpplying to Penry claims a heightened-relevance

standard that “ has no foundation inthe decisions of thisCourt.” Tennard, 542 U.S. at 284. The Court

*Tennard’s conviction became final when the Supreme Court denied certiorari on his
direct appeal on June 28, 1991. Tennard v. Texas, 501 U.S. 1259 (1991). Under AEDPA,
therefore, the Supreme Court’ s duty in Tennard was to determine whether the Texas Court of
Crimina Appedls unreasonably applied federa law that was clearly established as of June 28,
1991. In light of AEDPA’s mandate, the Tennard Court’ sinsstence that a jury be able to
consider and give effect to evidence with mitigating relevance to a defendant’ s moral culpability in
addition to the special issues indicates that the “full-effect” standard waswell in place by 1991,
indeed, as explained above, this standard, which is the same standard that the Court applied in
Penry |, was “dictated by Eddings and Lockett.” Penry |, 492 U.S. at 317. Nelson’s conviction
became fina in 1994, three years after Tennard's. Nelson v. Texas, 510 U.S. 1215 (1994).
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then reiterated that the appropriate-relevance standard in acapital case—-asin any other case-isalow
one:

When we addressed directly the relevance standard applicable to mitigating evidence

incapital casesin McKoy v. North Carolina, 494 U.S. 433, 440-41 (1990), we spoke

in the most expansive terms. We established that the “meaning of relevance is no

different in the context of mitigating evidence introduced in a capital sentencing

proceeding” than in any other context, and thus the general evidentiary

standard—"*“any tendency to make the existence of any fact that is of consequenceto

the determination of the action more probable or less probable than it would be

without the evidence”’”—applies. Id. at 440 (quoting New Jersey v. T.L.O., 469 U.S.

325, 345 (1985)). . . . Thus, a State cannot bar “the consideration of . . . evidence if

the sentencer could reasonably find that it warrants a sentence less than death.” 494

U.S. at 441.
Tennard, 542 U.S. at 284-85.

Then, “[o]nce this low threshold for relevance is met, the ‘ Eighth Amendment requires that
the jury be able to consider and give effect to’ a capital defendant’ s mitigating evidence.” 1d. at 285
(quoting Boyde v. California, 494 U.S. 370, 377-378 (1990) (citing Lockett v. Ohio, 438 U.S. 586
(1978); Eddingsv. Oklahoma, 455 U.S. 104 (1982); Penry |, 492 U.S. 302 (1989))); see also Payne
v. Tennessee, 501 U.S. 808, 822 (1991) (“We have held that a State cannot preclude the sentencer
from considering ‘any relevant mitigating evidence' that the defendant proffers in support of a
sentence less than death . . . [V]irtually no limits are placed on the relevant mitigating evidence a
capital defendant may introduce concerning hisown circumstances.” (quoting Eddings, 455 U.S. at
114)).

The Court emphasized that, in assessing the relevance of mitigating evidence, a reviewing
court should not weigh the severity or sufficiency of the evidence, except

insofar as evidence of a trivial feature of the defendant's character or the

circumstances of the crime is unlikely to have any tendency to mitigate the
defendant’ s culpability. See kipper [v. South Carolina, 476 U.S. 1,] 7, n.2 (“Wedo
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not hold that al facets of the defendant’ sability to adjust to prison life must betreated
as relevant and potentialy mitigating. For example, we have no quarrel with the
statement . . . that “ how often [the defendant] will take a shower’ isirrelevant to the
sentencing determination[.”).] . . . However, to say that only those features and
circumstancesthat apanel of federal appellate judges deemsto be* severe’ (let done
“uniquely severe”) could have such atendency is incorrect. Rather, the question is
smply whether the evidenceis of such a character that it “might serve ‘as abasisfor
a sentence less than death,”” Skipper, [467 U.S|] at 5.

Tennard, 542 U.S. at 286-87.
The Court concluded:

the Fifth Circuit’s screening test has no basis in our precedents and, indeed, is
inconsistent with the standard we have adopted for relevancein the capital sentencing
context. We therefore hold that the Fifth Circuit assessed Tennard's Penry claim
under an improper legal standard. Cf. Miller-El v. Cockrell, 537 U.S. [322, 341
(2003)] (holding, on certiorari review of the denia of a COA, that the Fifth Circuit
had applied an incorrect standard by improperly merging the requirements of two
statutory sections).

Tennard, 542 U.S. at 287.

Although the decision in Tennard principaly focused on rejecting the “constitutional-
relevance’ standard, the Court alsoindicated that Tennard’ sevidence may have had relevance beyond
the scope of the special issues, and that ajury might have been precluded from giving effect to that
aspect of Tennard’ smitigating evidence. The Court explained that aCOA should haveissued because

[t]he relationship between the special issues and Tennard’ slow 1Q evidence has the

same essential features as the relationship between the specia issues and Penry’s

mental retardation evidence. Impaired intellectual functioning has mitigating

dimension beyond the impact it has on the individua’ s ability to act deliberately. See

Penry |, 492 U.S. at 322. A reasonable jurist could conclude that the jury might well

have given Tennard’s low 1Q evidence aggravating effect in considering his future

dangerousness. . . .

Id. at 288-89.
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In its most recent pronouncement on the Penry issue, the Supreme Court in Smith v. Texas,
543 U.S. 37, once again reiterated that, to comply with the Eighth Amendment, a capital sentencing
scheme must givefull effect to dl of adefendant’ smitigating evidence. Inaper curiam opinionissued
shortly after Tennard, the Court reversed the Texas Court of Crimina Appeals’ denial of state habeas
relief, holding that the Texas special issues and a supplemental nullification instruction smilar to the
one at issue in Penry |1l did not give full effect to the petitioner’s mitigating evidence of the
petitioner’s (1) learning disabilities; (2) low 1.Q. scores; and (3) childhood abuse and troubled
upbringing.

First, the Court held that, in light of Tennard, the Texas Court of Crimina Appeds erred
whenit relied ontheFifth Circuit’ s“ constitutional-relevance” test to dispose of the petitioner’ sPenry
claim. Second, the Court held that, under its precedent, the Texas Court of Crimina Appedlserred
when it held that the special issues and nullification instruction gave sufficient mitigating effect to the
petitioner’s mitigating evidence. The Court, reviewing its case law, stressed that “[i]n Penry v.
Johnson, 532 U.S. 782 (2001) (Penry 11), weheld asmilar ‘nullificationinstruction’ constitutionally
inadequate because it did not allow the jury to give ‘full consideration and full effect to mitigating
circumstances in choosing the defendant’s appropriate sentence. Id. at 797 (quoting Johnson v.
Texas, 509 U.S. 350, 381 (1993) (O' CONNOR, J., dissenting)).” Smith, 543 U.S. at 38. The Smith
Court therefore once again reaffirmed that the standard is full consideration and full effect.

The State’ scontention that Smith and Penry |1 areinapposite to theinstant case because they
involved a nullification instruction is not well taken. As we explained above, the nullification
instruction was not an adequate solution to the problemthe Court identified in Penry I-namely, that

the jurors could not give Penry’ s mitigating evidence full effect through the special issues. Penry 11,
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532 U.S. at 797 (“[T]he key under Penry | isthat the jury be able to ‘ consider and give effect to [a
defendant’ smitigating] evidenceinimposing sentence.”” (emphasisand dterationinoriginal) (quoting
Penry |, 492 U.S. at 319)). Accordingly, the focus of our inquiry is not whether there was a
nullification ingtruction, but whether the procedure, whatever it was, dlowed the jury to expressits
reasoned moral responseto the defendant’ smitigating evidence. Seeid. And the standard for making
that determination is whether there is areasonable likelihood that the procedure precluded the jury
from giving full consideration and full effect to the defendant’ s mitigating evidence.

This review of the relevant Supreme Court case law therefore establishes that, at the time
Nelson’s conviction became fina in 1994, the clearly established law as announced by the Supreme
Court was afull-effect standard. The Penry I Court left no doubt that full effect was the applicable
standard, or that this was the standard that applied in Penry |. The debate has long since been over.
Today, we make clear that we are following the Supreme Court’ sdirective and applying the standard
it articulated; i.e., whether there is areasonable likelihood that the special issues precluded the jury
from giving full consideration and full effect to the defendant’s mitigating evidence, including
evidence that has mitigating relevance outside the scope of the special issues because it speaksto a
defendant’ smoral culpability. Thisstandard was* dictated by” the Supreme Court’ searlier decisions
in Eddings and Lockett, see Penry I, 492 U.S. at 317, and Graham and Johnson are not to the
contrary. Moreover, the Court’s most recent decisions in Tennard and Smith reaffirm that this
standard was clearly established federal lawv at the time Nelson's conviction became find.
Accordingly, we turn to the question presented in this case-whether the state court’ s determination
that the Texas capital -sentencing scheme was constitutional asapplied in Nelson’ s case was contrary

to or an unreasonable application of clearly established law as announced by the Supreme Court.
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C. Application of Clearly Established Federal Law to Nelson’s Case

The Texas Court of Criminal Appeals concluded that the special issues were constitutional
asapplied to Nelson. Becausethereisareasonablelikelihood that thejury was precluded fromgiving
full effect to Nelson’s mitigating evidence, we hold that the Texas Court of Criminal Appeas
determination was an unreasonable application of clearly established law as announced by the
Supreme Court.

1 Nelson’s Mitigating Evidence

The parties agree that, at the punishment phase of the trial, Nelson presented the following
mitigating evidence of: (1) an abusive childhood; (2) substance abuse; (3) troubled relationshipswith
his brother and withwomen; (4) having had a child out of wedlock with whom he was not permitted
to have arelationship; and (5) a mental disorder. Specifically, Nelson offered the testimony of his
father, who described in great detail the emotional abuse and rejection that Nelson suffered at the
hands of his mother while he was growing up. Nelson’ sfather explained that Nel son was the second
of two boys, and Nelson’ smother, who had awayswanted agirl, rejected Nelson frombirth, refusing
to care for him, “change him or feed him [or] anything.” After Nelson’s parents separated when
Nelson was fourteen years old, his mother completely abandoned him, leaving and refusing to take
him with her.

Nelson adso presented testimony from Dr. John Hickman, a psychiatrist who personaly
interviewed and assessed Nelson. Dr. Hickman testified extensively about the symptomsof borderline
personality disorder, which can manifest themselvesin“psychotic outburst[s]” and a*lack of impulse
control.” According to Dr. Hickman, a person with borderline personality disorder haslittle insaght

into hisown illness and may “ periodically go through an outburst of feelings which can become very
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violent, very destructive,” even though he exhibits normal behavior “75 to 80 percent” of the time.
Dr. Hickman noted that Nelson in particular experiences“alot of impulse and alot of raw energy and
anger . . . [that] he hasno [insight] into whatsoever” asaresult of hisborderline personality disorder.

He further explained that borderline personality disorder can be especialy “ severe” in cases
of maternal abandonment, and, in this case, Nelson’ s abusive upbringing and rejection by hismother
engendered a“ragetoward women” that was evidenced by the nature of the crimethat he committed.
Dr. Hickman observed that Nelson’ s borderline personality disorder was a consequence of growing
up in a home where Nelson did not learn to control his anger and where he was subjected to
psychologically abusive treatment by his mother, who told him that “he couldn’t do anything right”
and that “she didn’t want him.” In Dr. Hickman’'s judgment, at the time he committed the crime,
Nelson “had a psychotic outburst” and was under the influence of “either amental or physical form
of duress” resulting from “his physical and psychological makeup.” Dr. Hickman also stated that, in
addition to being “psychologically abused” by his mother, Nelson had “some family history which
indicates disregard and abuse for women” and that “it is dmost asif he is trained to be that way.”
Additiondly, Dr. Hickman noted that Nelson’s substance abuse likely exacerbated the effects of
Nelson’s borderline personality disorder, describing “eruptive episodes, generaly influenced by
alcohol or cocaine, where dl that primitive impulse comes out,” which were “guaranteed to be salf-
destructive.” Insum, Dr. Hickman observed that Nelson “has a morass of anger, hostility, given the
combination of aborderline personality, given stress factors, given acohol, given cocaine, al hell is
going to break loose with him.”

Although Dr. Hickman testified that borderline personality disorder can be treated in some

cases, he indicated that borderline personality disorder is difficult to treat because persons with
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borderline personality disorder do not want to “admit they are weak and vulnerable” and often refuse
to undergo therapy. Dr. Hickman estimated that in Nelson’s case, it could take at least ayear just to
break down Nelson's “defenses’ and convince him to participate in treatment; after that, Nelson
would require “long psychotherapy—and I’ m talking about two to five years. That is standard for
borderline. And . . . medication.” Dr. Hickman emphasized that this intensive psychotherapy would
require “two or three times aweek with . . . atherapist that can work with him” in addition to “the
proper drug medication” and “a strict environment” where Nelson could “learn interna controls.”
Dr. Hickman noted that, even with such treatment, he could not guarantee Nelson’ s success, and “if
he doesn’t get treatment, | think we can predict dangerousness.”

2. The Special Issuesas Applied to Nelson’s Mitigating Evidence

As a threshold matter, the State contends that Penry and its progeny apply only to a very
narrow set of casesinwhich the mitigating evidenceis* double-edged,” i.e., hasboth aggravating and
mitigating effect, and the future-dangerousness special issue gives the evidence only aggravating
effect. Thus, according to the State, a Penry analysisin this caseis not necessary. We disagree. The
Supreme Court has never limited the applicability of Penry—either explicitly or implicitly—to cases
involving “double-edged” mitigating evidence. In Penry |, the Court’s observation that Penry’s
evidence of mental ilinesswas “two-edged” wasjust one of many reasonsthat the specia issueswere
inadequate vehiclesto give Penry’ s evidence full mitigating effect; it was not the determining factor.
SeePenry |, 492 U.S. at 324 (listing the “two-edged sword” nature of Penry’s evidence as one of a
number of reasonsthat thefuture-dangerousnessissue could not give Penry’ sevidence full mitigating
effect). Justice O’ Connor’ s dissent in Johnson explains that placing too much weight onthe Court’s

description of Penry’s evidence as “two-edged” mischaracterizes the Penry | Court’ s reasoning:
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The second special issue was not inadequate because evidence worked only against

Penry; it wasinadequate becauseit did not allow thejury to givefull effect to Penry’s

mitigating evidence. Penry, 492 U.S. at 323. Our discussion of the third special

issue-whether the defendant’s conduct was unreasonable in response to the
provocation—also focused on the inability of ajuror to express the view that Penry

lacked “the moral culpability to be sentenced to death” in answering the question. Id.

at 324-25. The point of Penryisclear: A death sentence resulting from application of

the Texas special issues cannot be upheld unlessthe jurors are able to consider fully

adefendant’ smitigating evidence. Accord, id. at 355 (SCALIA, J., concurring in part

and dissenting in part) (The Court today holds that “the constitutionality turns on

whether the [speciad] questions alow mitigating factors not only to be considered .

.., but also to be given effect in all possible ways, including waysthat the questions

do not permit”).

See Johnson, 509 U.S. at 386 (O’ Connor, J., dissenting). Indeed, Chief Justice Rehnquist dissented
from the Court’s decision in Tennard arguing that Tennard's evidence was not “two-edged.”
Tennard, 542 U.S. at 292-93 (“In either case—contrary to Penry I-the evidence could be given
mitigating effect in the second special issue. In short, low intelligence is not the same as mental
retardation and does not necessarily createthe Penry | “two-edged sword.”). A mgority of the Court
declined to accept that argument in Tennard and, therefore, we cannot accept it here.

Further, the Court hasindicated that Penry applies—or at least potentialy could apply—in cases
involving evidencethat isnot double-edged. See, e.g., Smith, 543 U.S. 37 (reversing the state court’ s
denia of habeas relief because the specia issues could not give full effect to mitigating evidence of
low I.Q. and troubled upbringing); Tennard, 542 U.S. 274 (holding that habeas petitioner wasentitled
to a COA on his Penry clam based on mitigating evidence of low 1.Q. and impaired intellectual
functioning). In short, the State urges this court to wrench one component of the Court’ s reasoning

inPenry | out of context and use it as a dispositive screening test in our assessment of Penry claims.

In effect, the State asks this court to develop another “restrictive gloss on Penry |,” smilar to the
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“constitutional-relevance” test that the Court struck downin Tennard. Tennard, 542 U.S. at 283. The
Court has never used the consideration of whether evidence is double-edged as a single-issue
screening test as the State urges us to do; and, given the Court’ s strong admonition in Tennard, we
decline to do so. Consequently, we turn now to the State’s dternative argument that Nelson’s
evidence could be adequately considered through the two special issues.

a. Deliber ateness Special Issue

Nelson’s mitigating evidence of borderline personality disorder and abandonment by his
mother had relevance beyond the scope of the deliberateness special issue. As the Supreme Court
observed in Penry |, areasonable juror could have concluded that, while the murder was deliberate,
Nelson was less morally culpable as a result of his borderline personality disorder and abusive
childhood than amurderer without such amental illness and smilar upbringing might have been. See
Penry |, 492 U.S. at 323-24; see also Skipper v. South Carolina, 476 U.S. 1, 13-14 (1986) (Powell,
J., concurring in judgment) (stating that evidence concerning a defendant’s “emotional history . . .
bear[s] directly on the fundamental justice of imposing capital punishment”). Because a mgor
mitigating thrust of evidence of a mental disorder and an abusive childhood is that such afflictions
could reducean offender’ smoral culpability, it is“reasonably likely” that ajuror would not have been
able to give full effect to his “reasoned moral judgment” regarding the full mitigating impact of
Nelson’s evidence through the narrowly worded deliberateness ingtruction. See, e.g., Penry 11, 532
U.S. at 797; Penry I, 492 U.S. at 322. Significantly, the Supreme Court has never held that the
deliberatenessissue doneisbroad enoughto give full effect to mitigating evidence that also bearson
a defendant’s moral culpability; indeed the Court’ s most recent opinion in Smith v. Texas suggests

the contrary. There, the Court characterized Smith’s evidence as follows:
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(1) he had been diagnosed with potentialy organic learning disabilities and speech

handicaps at an early age; (2) he had averba 1Q score of 75 and afull 1Q of 78 and,

as a result, had been in specia education classes throughout most of his time in

school; (3) despite his low 1Q and learning disabilities, his behavior at school was

often exemplary; (4) his father was a drug addict who was involved with gang

violence and other crimina activities, and regularly stole money from family members

to support a drug addiction; and (5) he was only 19 when he committed the crime.
Smith, 542 U.S. at 41. Considering the nature of thisevidence, the Court noted that, “just asin Penry
I, the burden of proof on the State was tied by law to findings of deliberateness and future
dangerousness that had little, if anything, to do with the mitigation evidence petitioner presented.”
Id. at 48. Likewise, Nelson’'s mitigating evidence had relevance beyond the deliberateness special
issue insofar as it bore on his moral culpability for the crime. Consequently, athough the jury may
have been able to give partial effect to this evidence through the deliberateness special issue, there
is a reasonable likelihood that it was unable to give full effect to this evidence, because it had
relevance beyond whether Nelson acted deliberately.

b. Future-Danger ousness Special Issue

Likewise, thefuture-dangerousnessspecial issuecannot giveNe son’ sevidencefull mitigating
effect. The jury heard conflicting evidence about the treatability of Nelson’s borderline personality
disorder and about the efficacy of any possible treatment. According to the expert testimony, even
assuming that Nel son’ sborderline personality disorder weretreatable, successwould depend on many
factors. Based on this evidence, the jury could have easily concluded that it was unlikely that Nelson
would successfully complete treatment. The State’'s expert, Dr. Grigson, testified that there was
insufficient information to make a diagnosis of antisocial personality disorder, but repeatedly

emphasized that “in [his] opinion there is no question whatsoever that [Nelson] will commit future

acts of danger.” In contrast, Nelson's expert, Dr. Hickman, diagnosed Nelson with borderline
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personality disorder. He further testified that, with treatment consisting of incarceration, two to five
yearsof intensve psychotherapy two to threetimesaweek, medication, and refraining from drug and
alcohol abuse, Nelson may not be continuing threat. He opined that if Nelson did not receive
treatment, hewould pose adanger to society. He aso explained that “thelast thing aborderlinewants
to do is admit they are weak and vulnerable,” and thus borderline patients often resist treatment.
Indeed, initsown closing, the State emphasi zed the strong possibility that Nelson would not receive
the treatment he needed to keep his borderline personality disorder in check, and even if he did
receive such treatment, therewere no guaranteesthat the therapy would be effectiveto prevent future
violence:

Dr. Hickman said, if, if, if, if he is imprisoned long enough, if he undergoes

psychotherapy, if he choosesto take hismedication, and if heleaves dope and a cohol

alone, then maybe, maybe hewon'’t beafuture danger. L ook at Special 1ssue Number

Two, ladies and gentlemen. There is not an asterisk next to that, there is not

something referring you down herethat saysif, if, if, if. Welook at the defendant right

now, and right now even their witness [said], yes, he may be a danger.

Based on the expert testimony at tria, the jury might have concluded that Nelson could be
treated, and therefore, it could have given some effect to this mitigating evidence within the context
of the future-dangerousness special issue. But if the jury concluded that the condition was not
treatable or that treatment was improbable, as the State argued, it would necessarily have to answer
“yes’ to the specia issue. Just asin Penry | and Penry 11, it islikely that ajuror considering Nelson's
evidence of borderline personality disorder would have fdt that he could give the evidence only one
possible effect viathe future-dangerousnessissue: Such ajuror would have seen the evidenceasonly

aggravating, because Nelson’ sborderline personality disorder and the difficulty of treating it increase

the likelihood that Nelson will act out violently again. Consequently, there would be no vehicle to
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give mitigating effect to his evidence of borderline personality disorder, i.e., no way for the jury to
express its conclusion that even though heis likely to be dangerous in the future, his mental illness
makes him unworthy of the death penalty. Cf. Penry |, 492 U.S. at 302 (“[A] reasonable juror could
well have believed that there was no vehicle for expressing the view that Penry did not deserveto be
sentenced to death based upon his mitigating evidence.”). And, aso smilar to Penry |, the jury was
likely precluded from interpreting the future-dangerousness issue in a way that gave effect to the
magjor mitigating thrust of theevidence, that it tendsto lessen Nelson’ smoral culpability for thecrime.
See Penry |, 492 U.S. at 322-24.

The State and the dissenting opinions of Chief Judge Jones and Judge Owen argue that the
evidence at issue here is more comparabl e to the evidence of youth at issue in Johnson and Graham.
Specifically, they contend that, because borderline personality disorder canbea“transient” condition
like youth, ajury could believe that Nelson would be less dangerousin the future, thereby giving full
mitigating effect to the evidence. We disagree. This argument erroneously anal ogizes evidence of
youth and evidence of mental illness. The Supreme Court in Johnson held that the future-
dangerousnessissue could give effect to both mitigating aspects of youthikelihood of future violent
behavior and moral culpability—due to the uniquely transient nature of youth. See Johnson, 509 U.S.
at 368 (“ Therelevance of youth asamitigating factor derivesfromthefact that the signature qualities
of youth are transient; as individuas mature, the impetuousness and recklessness that may dominate
inyounger years can subside. . . . [T]hereis ample room in the assessment of future dangerousness
for a juror to take account of the difficulties of youth as a mitigating force in the sentencing
determination.”); see also Eddings, 455 U.S. at 115 (“[Y]outh is more than a chronological fact. It

is a time and condition of life when a person may be most susceptible to influence and to
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psychological damage.”). In this sense, the Supreme Court, which has never endorsed the extension
of Johnson and Graham to treatable mental illness, has treated youth as sui generis, becauseitisa
conditionthat iscertainto pass.® In contrast, as acknowledged by Nelson’ sown expert witness, there
was no guarantee that Nelson's borderline personality disorder would diminish over time. Dr.
Hickman noted that, athough borderline personality disorder is treatable, success is by no means
certain and is expressly conditioned on intensive therapy that, a juror could conclude, the Texas
prison systemis unlikely to provide. Infact, Dr. Hickman' strial testimony indicated that, because of
the severity of borderline personality disorder and patients common resistanceto therapy, successful
treatment is often the exception rather than the rule. Unlike a jury considering evidence of youth,
therefore, a reasonable likdihood existed that a jury considering Nelson’'s mitigating evidence of
borderline personality disorder would have felt foreclosed from giving full mitigating effect to
Nelson’s evidence of hisdisorder viathe future-dangerousnessissue. Thus, based on the principles
announced in Penry | and its progeny, the future-dangerousness special issue, like the deliberateness
special issue, provided a congtitutionally insufficient vehicle to allow ajury to express its reasoned

moral response and give full effect to Nelson’s mitigating evidence. The Texas Court of Crimind

®The sui generis nature of youth in the death penalty context is perhaps best evidenced by
the Supreme Court’ s categorical holding in Roper v. Smmons, 543 U.S. 551 (2005), that the
Constitution prohibits the execution of persons who were under eighteen years of age at the time
of their crime. Seeid. at 569 (noting that three unique characteristics of youth mitigate juveniles
moral culpability for certain behavior: “[a] lack of maturity and an underdevel oped sense of
responsibility[, which] . . . often result in impetuous and ill-considered actions and decisions’;
increased “vulnerab[ility] or susceptib[ility] to negative influences and outside pressures, including
peer pressure’; and “that the character of a juvenileis not as well formed as that of an adult. The
personality traits of juveniles are more transitory, less fixed”) (citing Johnson, 509 U.S. at 367;
Eddings, 455 U.S. at 115).
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Appeals s holding to the contrary is an unreasonabl e application of clearly established federal law as
announced by the Supreme Couirt.

Thisis not smply a matter of disagreement with the state court’s conclusion that the jury
could consider and give effect to Nelson’ s mitigating evidence through the special-issues sentencing
scheme. We are mindful that under AEDPA a federal court may not grant habeas relief smply
because it disagrees with the state court’ s resolution of an issue; it may grant relief only if the state
court’ sdecision was contrary to or an unreasonabl e application of clearly established Supreme Court
precedent. See 28 U.S.C. § 2254(d)(1). Indeed, Chief Judge Jones's dissent invokes this standard,
asserting that our approach to the future-dangerousness issue improperly “relies upon a string of
hypotheticalsto create[a] Penry violation” and adoptsan “ attenuated theory of thejury deliberations
[that] extends Penry | far beyond its intended boundaries.” Chief Judge Jones' s Dissent at 21 n.19;
see also Judge Owen’ s Dissent. But rather than extending the reach of Penry | or any other casein
violation of the AEDPA standard of review, our approach merely follows the Supreme Court’s
longstanding directive to determine only “whether the evidence is of such a character that it ‘ might
serve asabasisfor asentence lessthan death,”” which was clearly established federa law at thetime
that Nelson’s conviction became fina. Tennard, 542 U.S. at 287 (quoting Skipper, 467 U.S. at 5)
(emphasis added).

In contrast, the alternative approach, upon which the dissenting opinions of Chief Judge Jones
and Judge Owen base ther conclusions that the Texas Court of Criminal Appeals did not
unreasonably apply clearly established federal law, would require us, Sitting as a federa appellate
habeas court, to weigh the evidence presented at sentencing in a manner that the Supreme Court in

Tennard held was an unreasonable application of clearly established federal law at least as far back
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as 1991. Seeid. at 286-87. Like Nelson's case, Tennard reached the Supreme Court on federal
habeas review and was governed by the AEDPA standard. As noted above, we measure clearly
established federal law for AEDPA purposes as of the date that the defendant’ s conviction became
final. While Tennard’ sconviction becamefinal in 1991, Nelson’ sconviction did not becomefina until
1994. See supra note 4. Therefore, the principles that the Supreme Court in Tennard held had been
clearly established in 1991 were certainly clearly established by the time that Nelson’s conviction
became final in 1994. Although Chief Judge Jones and Judge Owen correctly recite the AEDPA
standard in their dissenting opinions, they smply fail to accept that Tennard--which stood for the
propositionsthat (1) areviewing court may not reweigh or reassessthe mitigating evidence presented
at sentencing, and (2) ajury must be able to give effect to the impact of that mitigating evidence on
the defendant’ s moral culpability viathe special issues--also set forth the federal law that was clearly
established for the purposes of Nelson’'s case.

Specifically, the dissenting opinions of Chief Judge Jones and Judge Owen run afoul of
Tennard by assuming that the jury in Nelson’s case found that Nelson's borderline personality
disorder wastreatable, and that the Texas Court of Criminal Appealswould therefore not have acted
unreasonably in treating it as akin to the mitigating evidence of youth at issue in Graham and
Johnson. However, we know from the record only that the jury determined that Nelson wasafuture
danger after hearing conflicting expert testimony about whether he suffered from borderline
personality disorder and, if so, whether it could be treated. Despite the purportedly definitivereading
of the record contained in Chief Judge Jones' s dissent, we cannot be certain of the precise reasons
for thejury’ sfuture-dangerousness determination. I nstead, we know that the jury could have arrived

at its conclusion for any of the following reasons: (1) the jury believed that Nelson suffered from
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borderline personality disorder but that the disorder was not treatable; (2) the jury believed that
Nelson suffered from borderline personality disorder that was treatable but that some other factor
rendered Nelson afuture danger; or (3) the jury did not believe that Nelson actualy suffered from
borderline personality disorder. To conclude that the mental iliness at issue was treatable in the face
of these multiple possibilities, the dissenting opinions of Chief Judge Jones and Judge Owen reassess
and reweigh the evidence presented at sentencing, even though we, Stting as a federal appellate
habeas court, have no way of knowing why the jury determined that Nelson was a future danger.’
Weighing the evidence in this manner violates the Supreme Court’ s express admonition in
Tennard that we not substitute our own interpretation of the evidence for that of the jury or assess
the strength of the mitigating evidence presented except “insofar as evidence of atrivia feature of
the defendant’s character or the circumstances of the crime is unlikely to have any tendency to
mitigate the defendant’ sculpability.” Tennard, 542 U.S. at 286. Just asthe Supreme Court in Penry |

made no determination as to whether the jury actually believed that Penry was mentaly retarded

" Compare Johnson, in which the Supreme Court singled out youth, as opposed to other

conditions that could be transitory, because its ephemeral nature is bound up in its mitigating
impact such that a juror could not reasonably assess youth as a mitigating factor without taking
into account this aspect of transience. See Johnson, 509 U.S. at 368 (emphasizing that the impact
of youth on the defendant’ s conduct “is not independent of an assessment of personal
culpability”). Because thistransient quality is so subsumed within the mitigating relevance of
youth, the Court did not inquire whether the jury might have found that Johnson was likely to
mature as he grew up before it held that the jury could give full effect to youth through the future-
dangerousness issue; the undisputed chronological fact of the defendant’s age was enough. In
contrast, under the approach favored by the dissenting opinions of Chief Judge Jones and Judge
Owen in this case, when presented with mitigating evidence of a possibly treatable mental illness,
an appellate habeas court must conduct such an inquiry into the jury’ s findings and weigh the
evidence to determine whether the illness is treatable. Perhaps for this very reason, the Supreme
Court, which spoke about youth in very specific terms in Johnson, has never extended Johnson’s
reasoning to any other mitigating evidence--including possibly treatable mental illness--that might
have transient characteristics.
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based on the conflicting trial evidence, we may not conduct an independent review of the conflicting
evidence in this case to make a determination as to whether the jury actually believed that Nelson's
mental illnesswastreatable. Inshort, under Tennard, which clarified the clearly established law inthis
areaasof 1991, we may not graft atreatability test based on our view of the strength of the evidence
onto the low relevance threshold as the dissenting opinions of Chief Judge Jones and Judge Owen
propose, and neither may the Texas Court of Crimina Appeals. Rather, the only question we may ask
regarding the jury’ sinterpretation of the mitigating evidence presented at trial is*Smply whether the
evidence is of such a character that it ‘might serve as abasis for a sentence lessthan death.’” 1d. at
287 (quoting Skipper, 467 U.S. at 5) (emphasis added).

Further, the Supreme Court has made it clear in Boyde and in Johnson (both issued before
Nelson’s conviction became find) that once the low relevance threshold is satisfied, rather than
inquiring into or second guessing the jury’s interpretation of the trial evidence, all a court must
determineiswhether areasonable likelihood existsthat the jury applied the instructionsin amanner
that precluded it from giving effect to the defendant’s mitigating evidence as it pertains to the
defendant’s moral culpability. In the ingtant case, given the conflicting testimony regarding the
treatability of Nelson’s mental illness, there is certainly a reasonable likelihood that the jury felt
precluded from giving full effect to the impact of the evidence on Nelson’s moral culpability viathe
future-dangerousness issue because it found that Nelson’ sillness could not be treated. See Johnson,
509 U.S. at 367 (explaining that the Boyde “reasonabl e likelihood standard does not require that the
defendant provethat it was more likely than not that the jury was prevented from giving effect to the

evidence”).
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Therefore, rather than “extend[ing] Penry | far beyond its intended boundaries, without
instructionsfromthe Supreme Court,” Chief Judge Jones sDissent at 21 n.19, our approachisfirmly
grounded in Supreme Court precedent and consistent with the AEDPA standard of review. The
aternative upon which the dissenting opinions of Chief Judge Jones and Judge Owen rely to affirm
the state court’s denia of habeas relief in this case--that we scour the trial record for evidence of
treatability and substitute our interpretation of the evidence for that of the jury’s-is not merely
incorrect, but is an unreasonable application of clearly established federal law as announced by the
Supreme Court. See Tennard, 542 U.S. at 288-89; see also Smith, 543 U.S. at 38; Penry |1, 532
U.S. at 803; Penry I, 492 U.S. at 323; Skipper, 467 U.S. at 5.

Thiscaseisthereforedifferent fromthe Supreme Court’ srecent decisionin Brown v. Payton,
544 U.S. 133, 147 (2005), which Judge Clement discussesin her dissenting opinion. In Payton, the
Supreme Court reversed the Ninth Circuit’s grant of habeas relief to a death-row petitioner who
challenged the constitutionality of Cdifornia s*factor (k)” jury instruction, concluding that theNinth
Circuit did not give proper deference to the state court’s decision. Specifically, the Court held that
“[i]t was not unreasonable for the state court to determine that the jury most likely believed that the
evidence in mitigation, while within the reach of the factor (k) instruction, was smply too
insubstantial to overcome the arguments for imposing the death penalty.” Id. (emphasis added). In
Payton, the state court held that the mitigating evidence of the defendant’ s religious conversion fell
within the reach of the catch-all instruction directing the jury to consider “‘[a]ny other circumstance
which extenuates the gravity of the crime even though it is not a legal excuse for the crime,’”
although the prosecutor argued to the jury that it could not consider this evidence. Payton, 544 U.S.

at 137 (ateration in origina) (quoting Cal. Penal Code Ann. 8 190.3 (West 1988)). Inreversing the
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Ninth Circuit’s determination that the state court erred in denying habeas relief, the Supreme Court
emphasized that the state court’s holding was a reasonable interpretation of its prior decison in
Boyde, 494 U.S. 370, in which the Court upheld the vaidity of the factor (k) instruction in smilar
circumstances. See Payton, 544 U.S. at 144 (“ Asthe California Supreme Court recognized, like in
Boyde, for thejury to have believed it could not consider Payton’ s mitigation evidence, it would have
had to believe that the penalty phase served virtually no purpose at al.”). Accordingly, the Ninth
Circuit had deviated from the deferential AEDPA standard when it reversed the state court’s
determination.

Nevertheless, Judge Clement’s dissenting opinion, which relies on Payton to conclude that
this court should defer to the Texas Court of Crimina Appeals's denia of habess relief, fails to
recognize that “[t|he [AEDPA] standard is demanding but not insatiable; . . . ‘[d]eference does not
by definition precluderdief.”” Miller-El v. Dretke, 545 U.S. 231, 125 S. Ct. 2317, 2325 (2005) (third
ateration in original) (quoting Miller-El v. Cockrell, 537 U.S. 322, 340 (2003)). In contrast to the
circumstancesat issuein Payton, Nelson’ smitigating evidence clearly hasrelevancebeyond theissues
of deliberateness and future dangerousness under Penry | and its progeny. If the jury concluded that
Nelson was likely to be dangerous in the future based on his mental disorder and abusive childhood,
but also concluded that thisevidence rendered him lessmorally culpable, it had no way to give effect
to the mitigating aspect of that evidence through the two special issues. See Smith, 543 U.S. at 38;
Tennard, 542 U.S. at 288-89; Penry |1, 532 U.S. at 803; Penry I, 492 U.S. at 323. Moreover,
Tennard precludes a reviewing court from reweighing the evidence presented at trial to determine
whether the alleged mitigating circumstance is treatable and therefore transient. Tennard, 542 U.S.

at 286-87. Thus, unlikethe state court’ sdetermination in Payton, where the Supreme Court in Boyde
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had previoudly held that the challenged Californiainstruction was broad enough to dlow the jury to
consider the impact of the mitigating evidence on the defendant’s moral culpability, it was
unreasonable for the Texas Court of Crimina Appeals in this case to conclude that Nelson's
mitigating evidence was within the reach of the jury through the narrow special issues, given the law
clearly established by the Supreme Court in Penry | and its progeny.

Findly, in support of its argument that evidence of a potentidly treatable mental disorder
should be analyzed similarly to the Court’ s consideration of youth, the State relies on Fifth Circuit
caselaw that haserroneously interpreted Penry asrequiring that the mitigating evidence begiven only
“some effect.” Specificdly, it relies on this court’ sopinion in Lucasv. Johnson, 132 F.3d 1069 (5th
Cir. 1998), in which the panel held that the specia issues gave congtitutionally sufficient effect to
Lucas's evidence of schizophrenia coupled with a troubled upbringing. See id. at 1083 (“[The]
prospect of medical treatment placed the evidence of his mental illness and abusive childhood within
‘the effective reach of the sentencer’ asapotential mitigating factor with respect to the second issue,
that is, the jury could have considered whether, in aningtitutional setting, the probability that Lucas
posed as a future danger to society was not so great as to merit imposition of the death sentence.”).
In reaching this conclusion, Lucas cited the Supreme Court’ s decisions in Johnson and Graham for
the proposition that “Penry’s application has since been limited to that narrow class of situationsin
which the petitioner’ s mitigating evidence was placed beyond thejury’ seffectivereach,” and that the
evidenceinthat casewaswithinthejury’ seffective reach, because thejury could have given it partia
effect. 1d. at 1082. As explained above, the Supreme Court has clearly held that the standard isfull
effect. Thus, continued reliance onthe partia-effect methodology iserroneous, becausethat standard

falsto takeinto account, asPenry | and its progeny require, ajury’ sinability to give mitigating effect
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to adefendant’s moral culpability via the future-dangerousness issue. See Smith, 543 U.S. at 38;
Tennard, 542 U.S. at 288-89; Penry I, 532 U.S. at 803; Penry I, 492 U.S. at 323. Moreover, and
most importantly, AEDPA requires us to determine whether the state court unreasonably applied
“clearly established federal law as announced by the Supreme Court,” not by the Fifth Circuit. 28
U.S.C. §2254(d)(1). Accordingly, to the extent that this court’ s cases have applied aless-than-full-
effect standard to Penry clamsinthe past, i.e., to the extent that past casesfailed to account for the
jury’sability to give effect to theimpact of mitigating evidence on adefendant’ smoral culpability via
the special issues, those cases were based on an erroneous interpretation of Supreme Court
precedent. See Smith, 543 U.S. at 38 (holding that a sentencing scheme that fails to “give full
consideration and full effect to mitigating circumstances in choosing the defendant’ s appropriate
sentence’ is “congtitutionally inadequate” under Penry | and its progeny) (internal quotation marks
and citations omitted).

4, Sufficiency of Nelson’s Mitigation Evidence

We adso rgect the argument that Nelson's evidence of borderline personality disorder is
insufficient to warrant relief based on Penry. The Supreme Court has recognized that

gravity has aplace in the relevance anayss, insofar as evidence of atrivia feature of

the defendant’ s character or the circumstances of the crime is unlikely to have any

tendency to mitigate the defendant’ s culpability. See Skipper [v. South Carolina, 476

U.S.1] 7, n.2 (*Wedo not hold that al facets of the defendant’ s ability to adjust to

prison life must be treated as relevant and potentidly mitigating. For example, we

have no quarrel with the statement . . . that *how often [the defendant] will take a

shower’ isirrelevant to the sentencing determination[.”).].
Tennard, 542 U.S. at 286-87. The Tennard Court was discussing evidence that had no probative

worth in the jury’s consideration of a defendant’s moral culpability, not evidence that the jury may

choose to believe or disbelieve. In contrast, the strength of Nelson's evidence of borderline
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personality disorder and abusive childhood “ goesto the credibility of [Nelson’ s| mitigation evidence,
which should be judged by the jury in answering effective supplemental instructions addressing the
mitigation evidence.” Blue v. Cockrell, 298 F.3d 318, 322 (5th Cir. 2002), abrogated on other
groundsby Tennard, 542 U.S. 274. Further, any argument that this court should dispose of Nelson's
Penry clam on grounds that the evidence is insufficient endorses precisdly the type of judicia
evidence-weighing that the Court in Tennard expressy warned against:

[T]o say that only those features and circumstances that a panel of federal appellate

judgesdeemsto be“severe” (let done“uniquely severe”) could have such atendency

isincorrect. Rather, the questionis smply whether the evidence is of such acharacter

that it “might serve ‘as a basis for a sentence less than death,’” Skipper, [467 U.S]

at5.
Tennard, 542 U.S. at 286-87. Nowhere does Tennard prescribe (or even dlow for) abaancing test
that weighs the strength of the mitigating evidence against that of the aggravating evidence. Such
reasoning runs afoul of the low relevance standard that the Court emphasized in Tennard, i.e., any
tendency to mitigate the defendant’ s cul pability, and comes periloudy closeto applying aheightened-
relevancetest amilar to the onethat the Court struck down in Tennard. Accordingly, we aso reject
this argument.

5. HarmlessError

Findly, wergject the State’ sargument that any Penry error inthis caseis subject to harmless-
error analysisunder Brecht v. Abrahamson, 507 U.S. 619, 622-23 (1993), which appliesto error that
is“amenable to harmless-error analysisbecauseit ‘may . . . be quantitatively assessed in the context
of other evidence presented in order to determine [the effect it had onthetrial].’” Id. at 629 (omission

and dteration in origina) (quoting Arizona v. Fulminante, 499 U.S. 279, 309 (1991)). The State

advances this harmless-error theory for the very first time on en banc rehearing in a discussion that
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consumes less than a page of its bri€f; it did not argue the applicability of harmless error before this
court during Nelson’s original habeas appeal, before the Supreme Court on certiorari review, or
before this court when we initidly reconsidered Nelson's habeas appeal on remand in light of
Tennard. It was not until a concurring panel member in the most recent Nelson panel opinion
suggested that Brecht might be applicable that the State argued harmless error in its en banc brief.
The State’ sfallureto arguethis point prior to now is understandabl e because the Supreme Court has
never applied a harmless-error analysisto a Penry claim or given any indication that harmless error
might apply initslong line of post-Furman cases addressing the jury’s ability to give full effect to a
capital defendant’s mitigating evidence. See generally Tennard, 542 U.S. 274; Penry 11, 532 U.S.
782; Penry |, 492 U.S. 302; Eddings, 455 U.S. 104; Lockett, 438 U.S. 586. Indeed, the Penry |
Court applied the Brecht harmless-error test to Penry’s clam that the prosecution’s use of a
psychiatrist’s report violated his Fifth Amendment rights, see Penry I, 532 U.S. at 795.
Conspicuously absent from the discussion regarding Penry’ s Eighth Amendment claim, however, is
any mention of the harmless-error test in either the majority or the dissenting opinions.

Implicit in the Court’s fallure to apply harmless error in cases where the jury has been
precluded from giving effect to adefendant’ smitigating evidenceisthe recognition that a Penry error
deprives the jury of a “vehicle for expressing its ‘reasoned moral response to the defendant’s

background, character, and crime,”” which precludesit from making “*a reliable determination that
deathisthe appropriate sentence.’” Penry 1,532 U.S. at 797 (quoting Penry 1, 492 U.S. at 328, 319)
(internal quotation marks omitted) (emphasisadded). Thisreasoned moral judgment that ajury must
make in determining whether death is the appropriate sentence differs from those fact-bound

judgments made in response to the specia issues. It also differsfromthose at issuein casesinvolving
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defective jury instructionsin which the Court hasfound harmless-error review to be appropriate. Cf.
Neder v. United States, 527 U.S. 1, 8-15 (1991) (applying harmless-error review where the jury
instructions omitted an element of the offense, reasoning that, given the evidence presented, the
verdict would have been the same had the jury been properly instructed); Johnson v. United States,
520U.S. 461, 468-69 (1997) (applying harmless-error review wherethejury instructionsomitted the
materiality element of the perjury charge, noting that the error did not warrant correction in light of
the “overwhelming” and “uncontroverted” evidence supporting materiality). Given that the entire
premise of the Penry line of cases rests on the possibility that the jury’s reasoned moral response
might have been different from its answersto the specia issues had it been able to fully consider and
give effect to the defendant’ s mitigating evidence, it would be wholly inappropriate for an appellate
court, in effect, to substitute its own moral judgment for the jury’ sin these cases. See Tennard, 542
U.S. at 286-87 (“[T]o say that only those features and circumstancesthat apanel of federal appellate
judges deemsto be ‘severe’ (let alone ‘uniquely severe’) could have such atendency [to serve asa
basis less than death] is incorrect. Rather, the question is Smply whether the evidence is of such a
character that it ‘“might serve “asabasisfor a sentence lessthan death”’ (quoting Skipper, 467 U.S.
at 5)); cf. Qullivan v. Louisiana, 508 U.S. 275, 281 (1993) (refusing to apply harmless error where
the jury was improperly instructed on the burden of proof at the guilt/innocence phase, noting that
“the essential connection to a‘beyond areasonable doubt’ factual finding cannot be made wherethe
instructional error consists of a misdescription of the burden of proof, which vitiates al the jury’s
findings. A reviewing court can only engage in pure speculation-ts view of what a reasonable jury
would have done. And when it does that, ‘the wrong entity judge] ] the defendant guilty’” (quoting

Rosev. Clark, 478 U.S. 570, 578 (1986)).



Therefore, given the Supreme Court’ srefusal to dlow an appellate court to substituteitsown
moral judgment for amoral judgment that the jury was unable to make in a Penry case, we decline
to do so now.®

[11. CONCLUSION

At thetimethat Nelson’ s conviction becamefind, the Supreme Court had clearly established
that the relevant inquiry iswhether therewas areasonablelikelihood that the jury would interpret the
Texas specia issuesin amanner that precluded it from fully considering and giving full effect to al
of the defendant’s mitigating evidence. For the foregoing reasons, we conclude that there is a
reasonable likelihood that the jury was precluded from giving full consideration and full effect to
Nelson’s mitigating evidence via the Texas specia issues; therefore the state court’ s determination
that the specia issueswere constitutional asapplied to Nelson’ scasewasunreasonable. Accordingly,
we REVERSE the digtrict court’s denid of habeas rdief and REMAND with instructions to grant

the writ of habeas corpus.

8The State’ s reliance on Calderon v. Coleman, 525 U.S. 141 (1998), in support of its
argument that the Brecht harmless-error test is applicable is misplaced. Coleman involved ajury
instruction that gave the jury inaccurate information on the governor’s power to commute a
sentence, which the lower court found might have misled the jury and distracted it from the
mitigating evidence presented. Coleman is not at all comparable to cases involving Penry
violations, where the jury is precluded from giving its reasoned moral response to the defendant’ s
mitigating evidence.
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DENNI'S, CIRCU T JUDGE, CONCURRING IN THE JUDGVENT AND

ASSI GNI NG ADDI TI ONAL REASONS.

In this case we nust deci de whether petitioner, Billy
Ray Nel son, was sentenced to death in violation of the
Ei ght h Arendnent because the jury was not instructed that
it could consider and give effect to his mtigating
evi dence by deci di ng between the death penalty or a | esser
sentence of |life inprisonnment. The three-judge panel of
this court concluded that Nelson’s death penalty nust be
affirnmed, but its nmenbers did not agree upon a nmpjority
rational e or opinion. Chief Judge Jones i ssued an opi ni on
concluding that the pre-1991 Texas capital sentencing
statute as applied to Nelson's mtigating evidence and
case did not violate the Eighth Arendnent and affirm ng
the district court’s judgnent denying Nelson's federal
habeas corpus petition. | filed an opinion concurring in
that result, concluding that, under the Suprenme Court’s

decisions in Penry v. Lynaugh, 492 U S. 302 (1989) (“Penry

") and other cases, because Nelson had introduced

relevant mtigating evidence of inpairnment by nental
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di sease, chi |l dhood abuse, and chem cal abuse and
dependency, the State’'s use of +the pre-1991 Texas
statutory schene to sentence himto death violated his
constitutional rights. However, | concluded that under

the harnl ess error test of Brecht v. Abrahanson, 507 U.S.

619 (1993), the constitutional violation was harm ess
error. Judge Stewart also concurred in the result, but he
did not join either opinion or assign reasons.

After rehearing the case en banc, the majority of this
court has now deci ded that the application of the pre-1991
Texas statutory capital sentencing schene to Nel son’s case
violated the Ei ghth Amendnent and that this violation
cannot be disregarded as harmess error. | join fully in
the majority’s conclusions and agree substantially wth
Its reasons. The majority’s analysis of Nelson's Penry |
claimis simlar to that set forth in ny separate panel

opi nions here and in other cases.?! Accordingly, | join the

'See, e.q., Cole v. Dretke, 443 F.3d 441, 442-51 (5th
Cir. 2006) (Dennis, J., dissenting); Nelson v. Dretke, 442
F.3d 282, 288-309 (5th Cr. 2006) (Dennis, J., concurring in
the judgnent); Robertson v. Cockrell, 325 F.3d 243, 274-80
(5th Gr. 2003) (en banc) (Dennis, J., dissenting); Tennard
v. Cockrell, 284 F.3d 591, 597-604 (5th Gr. 2002) (Dennis,
J., dissenting); Penry v. Johnson, 215 F.3d 504, 513-16 (5th
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majority’'s decision and assign additional reasons

hereafter.
On the harml ess error issue, | acknow edge ny m st ake
at the panel Ilevel in undertaking a harnmless error

anal ysis of the constitutional defect inthis case. After
considering the parties’ briefs and conducting ny own
additional research, | now see that (1) the State wai ved
Its harml ess error argunent by not urging it prior tothis
en banc rehearing and (2) the constitutional deficiency in
the capital sentencing nechanismas applied to this case
was a structural defect, not a nere constitutional trial

error, and therefore cannot be subjected to harm ess error

Cr. 2000) (Dennis, J., dissenting). | amgrateful to ny |aw
cl erks who worked with ne on these opi nions and especially
to three, Kevin Kneupper, Jelani Jefferson, and Bradl ey

Mei ssner, who hel ped in preparing this en banc concurring
opi ni on.
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analysis.? The reasons for these conclusions are set
forth in the final section of this opinion.

1. The Eighth Anendnent Requirenent O Individualized
Sentenci ng Obliges States, Including Texas, To Enabl e
Capital Sentencers To Sel ect The Appropriate Penalty
After Ful | Consi der ati on O The Def endant’s
Mtigation Evidence.

The Suprene Court’s recognition of the constitutional
requi renents regarding i ndividualized sentencing began in
1976, when the Court issued a series of mmjor decisions
concerning the constitutionality of the death penalty that

altered the fundanentals of the Court’s death penalty

2In nmy dissent froma previous decision, | reached the
sanme conclusion wth respect to the Penry | violation in
that case, i.e., that it was a structural defect, not a

trial error, and therefore could not be subjected to

harm ess error analysis. See Hernandez v. Johnson, 248 F. 3d
344, 378-81 (5th Cr. 2001) (Dennis, J., dissenting).

Later, however, | becane di ssuaded of that view by ny

| nperfect understanding of the relationship between the
Suprene Court’s decisions in Johnson v. Texas, 509 U S. 350
(1993), Boyde v. California, 494 U S. 370 (1990), Calderon
v. Colenman, 525 U. S. 141 (1998), and the Court’s structural
defect/harm ess error jurisprudence. After additional study
and a better understanding of these Suprene Court deci sions,
| have returned to ny original viewthat the type of
constitutional violation here is a structural defect, not a
trial error. | have set forth the reasons for ny error and
the need for its correction in the last section of this
opinion dealing wwth the harm ess error question.
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jurisprudence.? These cases dealt with death penalty
statutes enacted by various states in response to the

Suprene Court’'s decision in Furman v. Ceorgia, 408 U S

238 (1972), which had previously invalidated the death

penal ty. None of the five cases produced a mjority
opi ni on, but sever al maj or, enduri ng princi pl es
neverthel ess energed from these cases. First, states

cannot naeke the inposition of the death penalty mandatory

fromany class of crinmes. See Wodson, 428 U. S. at 302-

305;: Roberts, 428 U. S. at 335-36; see also Summer V.

Shuman, 483 U. S. 66, 74 (1987). Second, state death
penalty statutes nust limt and guide the sentencer’s
di scretion to i npose the death penalty in order to prevent

its arbitrary and capricious application. See, e.q.,

Johnson v. Texas, 509 U S. 350, 360 (1993) (“In the five

cases, the controlling joint opinion of three Justices
reaffirmed the principle of Furman that ‘discretion nust

be suitably directed and limted so as to mnimze the

3See G egqg v. Ceorgia, 428 U S. 153 (1976); Proffitt v.
Florida, 428 U S. 242 (1976); Jurek v. Texas, 428 U. S. 262
(1976); Wodson v. North Carolina, 428 U S. 280 (1976);
Roberts v. Louisiana, 428 U S. 325 (1976).

50



risk of wholly arbitrary and capricious action.’”)
(quoting G egqg, 428 U S at 189). Third, the capita
sentencer nust be allowed to consider and give effect to
t he uni que circunstances of the individual defendant and
his particular crine when determining the appropriate

sentence. See, e.q., Shuman, 483 U.S. at 74 (“In the two

cases stri ki ng down as unconstitutional nmandatory capital -
sentenci ng statutes, the opinions stressed that one of the
fatal flaws in those sentencing procedures was their
failure to permt presentation of mtigating circunstances
for the consideration of the sentencing authority.”).
These underlying principles have continued to guide the
Suprene Court’s death penalty jurisprudence.

Prior to Penry 1, and certainly before Nelson's
conviction becane final in 1994, the relevant Suprene
Court decisions had clearly established the Eighth
Amendnment requirenent of individualized sentencing in

capital cases. See, e.qg., Mdeskey v. Kenp, 481 U S

279, 303-04 (1987) (noting that “the Court has inposed a
nunmber of requirenents on the capital sentencing process

to ensure that capital sentencing decisions rest on the
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I ndi vidualized inquiry contenplated in G egg” and stati ng
that “the Constitution limts a State’'s ability to narrow
a sentencer’'s discretion to consider relevant evidence
that mght cause it to decline to inpose the death

sentence”); Zant v. Stephens, 462 U S. 862, 879 (1983)

(“What is inportant at the selection stage is an

I ndi vi duali zed determ nati on on the basis of the character

of the individual and the circunstances of the crine.”);

Eddi ngs v. Gkl ahoma, 455 U. S. 104, 113-14 (1982) (holding

that the capital sentencer may not be prevented from
considering any relevant mtigating evidence presented by

the defendant); Bell v. Chio, 438 U S. 637, 642 (1978)

(plurality opinion) (sane); Lockett v. Chio, 438 U S. 586,

604-05 (1978) (plurality opinion) (sane). That is, iIn
order to constitutionally inpose and carry out the death
penalty, a capital sentencer nust at |east be enabled
(although it need not be instructed) (1) to nake an
I ndi vi dual i zed assessnment of the defendant’s noral
cul pability and deathworthiness, based on a full
consi deration of each defendant’s mtigating evidence, as

well as the character and record of the i ndividual
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of fender and the circunstances of the particul ar of fense;
and (2) to give full effect to that evidence by selecting
the appropriate sentence, either |life inprisonnment or
death, according to each defendant’s |evel of noral

cul pability and deathworthiness. See Cole, 443 F.3d at

443-44 (Dennis, J., dissenting); Nelson, 442 F.3d at 303-
06 (Dennis, J., concurring in the judgnent); Tennard, 284
F.3d at 599-601 (Dennis, J., dissenting).

Nor is the Ei ghth Amendnent’s concern with individual
culpability limted to the selection phase;* rather, the
principle that capital punishnment nust be reserved for the
nost cul pabl e perpetrators of the nost serious crines “is
I npl enent ed t hroughout the capital sentencing process.”

Roper v. Simmons, 543 U. S. 551, 568 (2005). |Indeed, the

I nperative that only the nost culpable offenders be
sentenced to death has also long animated the Court’s

decisions holding that certain classes of crines and

I'n Tuilaepa v. California, 512 U S. 967, 971-72 (1994),
the Court recogni zed that there were two phases of the
capital sentencing process: the “eligibility decision,”
whi ch serves to narrow the class of defendants eligible for
the death penalty, and the “selection decision,” “where the
sentencer determ nes whether a defendant eligible for the
death penalty should in fact receive that sentence.”
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offenders are categorically ineligible for the death
penal ty, including persons under the age of 18 at the tine
of their crime, see id. at 569-75 (holding that reduced
cul pability of juveniles “denonstrate[s] that juvenile

of fenders cannot with reliability be classified anong the

wor st of fenders”); see al so Thonpson v. Okl ahoma, 487 U. S.

815, 835, 836-38 (1988) (plurality opinion) (prohibiting
| nposition of death penalty for persons under 16 at the
time of their crinme; “The reasons why juveniles are not
trusted with the privileges and responsibilities of an
adult al so explain why their irresponsible conduct is not
as norally reprehensible as that of an adult.”); the

mentally retarded, see Atkins v. Virginia, 536 U S 304

(2002) (“Their deficiencies do not warrant an exenption
from crimnal sanctions, but dimnish their personal
cul pability.”); persons convicted of raping an adult

wonman, see Coker v. Georgia, 433 U S. 584, 598 (1977)

(“Rape is wthout doubt deserving of serious punishnent;
but in terns of noral depravity and of the injury to the
person and to the public, it does not conpare wi th nurder,

which does involve the wunjustified taking of human
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life.”); murderers whose killings do not involve an
el evated | evel of noral depravity or any ot her aggravating

ci rcunst ance, see Godfrey v. Georgia, 446 U.S. 420, 433

(1980) (plurality opinion) (reversing death sentence where
“[t]he petitioner’s crinmes cannot be said to have
refl ected a consciousness materially nore ‘depraved than
that of any person guilty of nurder”); and persons
convicted of felony nurder who lack a sufficiently

cul pable nmental state, see Ennund v. Florida, 458 U S

782, 798 (1982) (“Enmund[’'s] . . . culpability is plainly

different from that of the robbers who killed; yet the

State treated them alike and attributed to Ennund the

cul pability of those who killed the Kerseys. This was

i nper m ssi bl e under the Eighth Amendnent.”).?®

2. Penry | Recognized That The Eighth Anendnent
Requires A Capital Sentencing Jury To Have The
Ability To Both Consider And G ve Effect To All

Rel evant Mtigating Evidence In Choosing A
Sent ence.

°See also Tison v. Arizona, 481 U S. 137, 156-57 (1987)
(clarifying scope of Ennmund, and noting that “[a] critical
facet of the individualized determ nation of culpability
required in capital cases is the nental state wth which the
def endant commts the crine”).
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G ven the pre-existing Eighth Amendnent requirenent

that a capital sentencer nust have individualized

sentencing capability, it is not surprising that the
Suprene Court in Penry | held that the Texas sentencing

scheme was unconstitutional as applied when the Texas
courts’ reading of the statute did not permt the jury as
sentencer to either assess the defendant’s cul pability or
sel ect the appropriate sentence. Consistent with the well
established individualized sentencing principles that it
had held to be required by the Ei ghth Amendnent, the
Suprenme Court in Penry | held:

Under |l yi ng Lockett and Eddings is the principle
t hat puni shnent should be directly related to the
personal culpability of the crimnal defendant.
If the sentencer is to nmake an individualized
assessnent _of the appropriateness of the death
penal ty, “evi dence about t he def endant’ s
background and character is relevant . . . .7
Moreover, Eddings nmakes clear that it is not
enough sinmply to allow the defendant to present
mtigating evidence to the sentencer. The
sentencer _nust also be able to consider and give
effect to that evidence in inposing sentence.
Only then can we be sure that the sentencer has
treated the defendant as a “uniquely individual

human  bein[g]” and has mde a reliable
determnation that death is the appropriate
sent ence. “Thus, the sentence inposed at the

penalty stage should reflect a reasoned nora
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response to t he def endant’ s backagr ound,
character, and crine.”

Penry I, 492 U S. at 319 (italics in original) (enphasis
added) (internal citations omtted). |In Penry I, “[t]he
State conceded at oral argunment . . . that if a juror

concl uded that Penry acted deliberately and was likely to
be dangerous in the future, but also concluded that
because of his nental retardation he was not sufficiently
cul pabl e to deserve the death penalty, that juror woul d be
unable to give effect to that mtigating evidence under
the instructions given in this case.” Id. at 326.
Consequently, the Court held that “in the absence of
I nstructions informng the jury that it could consi der and
give effect to the mtigating evidence of Penry’'s nental
retardati on and abused background by declining to inpose

the death penalty . . . the jury was not provided with a

vehicle for expressing its ‘reasoned noral response to

that evidence in rendering its sentenci ng deci sion.” |1d.

at 328 (enphasis added).

3. The Suprene Court Has Consistently Reaffirned
Penry |'’s Holding That A Capital Sentencing Jury
Must Be Able To Consider And G ve Effect To All
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Rel evant Mtigating Evidence 1In Selecting A
Sent ence.

In its immediately followng 1990 term the Suprene
Court repeatedly reaffirmed and applied the hol ding of

Penry I, i.e., that the Ei ghth Arendnent requires that the

capital sentencer be able to consider and give effect to
all relevant mtigating evidence i n sel ecting and i nposi ng

the appropriate |life or death sentence. See Boyde V.

California, 494 U S 370, 377-78 (1990) (“The Eighth

Amendnment requires that the jury be able to consider and
give effect to all relevant mtigating evidence of fered by

petitioner.”) (citing, inter alia, Penry 1); MKoy V.

North Carolina, 494 U S. 433, 443 (1990) (“As the Court

stated in [Penry 1]: . . . . “*[T]he Constitution limts
a State’'s ability to narrow a sentencer’s discretion to
consi der rel evant evidence that m ght cause it to decline

to i npose the death sentence.’ I ndeed, it is precisely

because the puni shnment should be directly related to the
personal cul pability of the defendant that the jury nust
be allowed to consider and give effect to mtigating

evi dence relevant to a defendant’s character or record or
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the circunstances of the offense.”) (internal citation

omtted); Saffle v. Parks, 494 U S. 484, 491 (1990) (“In

Penry, we held that resolution of a claimthat the Texas
death penalty schene prevented the jury from consi dering
and giving effect to certain types of mtigating evidence
did not involve the creation of a new rule under Teaque.

See Penry, 492 U.S. at 315 []. To the extent that Penry’s

claimwas that the Texas system prevented the jury from
giving any mtigating effect to the evidence of his nental
retardation and abuse in chil dhood, the decision that the
claimdid not require the creation of a new rule is not
sur pri sing. Lockett and Eddi ngs command that the State
must allowthe jury to give effect to mtigating evidence
I n maki ng the sentenci ng deci sion; Penry’s contention was

that Texas barred the jury fromso acting.”); Blystone v.

Pennsyl vania, 494 U. S. 299, 304-05 (1990) (“Last Term we

el aborated on this principle, holding that ‘the jury nust
be able to consider and give effect to any mtigating
evidence relevant to a defendant’s background and
character or the circunstances of the crine.’” Penry v.

Lynaugh, 492 U.S. 302, 328[] (1989)”).
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Through the 1990s, the Court continued to ratify the
Penry | requirenent that the capital sentencing jury nust
able to consider and give effect to the defendant’s
rel evant mtigating evidence in selecting and i nposi ng t he

appropri ate sentence. See Payne v. Tennessee, 501 U S

808, 822 (1991) (“We have held that a State cannot
preclude the sentencer from considering ‘any relevant
mtigating evidence’ that the defendant proffers in
support of a sentence less than death. . . . [V]irtually
no limts are placed on the relevant mtigating evidence
a capital defendant may introduce concerning his own
circunstances . . . .”) (internal citations omtted);

Buchanan v. Angelone, 522 U. S. 269, 276 (1998) (“In the

sel ection phase, our cases have established that the
sentencer may not be precluded from considering, and nay

not refuse to consider, any constitutionally relevant

mtigating evidence. [citing Penry 1|, Eddings, and
Lockett]. . . . Qur consistent concern has been that

restrictions on the jury's sentencing determ nation not
preclude the jury from being able to give effect to

mtigating evidence.”).
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In Penry v. Johnson, 532 U. S. 782 (2001) (“Penry I1"),

the Suprene Court enphatically reaffirmed and applied the
rule of Penry I. The Court held that in Penry | it had
“confirnfed] that in a capital case, ‘[t]he sentencer nust

be able to consider and give effect to [mtigating]

evidence in inposing sentence,’” so that ‘‘the sentence
i nposed . . . reflec[ts] a reasoned noral response to the
def endant’ s background, character, and crine.’’” |d. at
788 (quoting Penry |, 492 U S. at 319) (alterations in
original). The Court in Penry Il made clear that a Texas
court violates the rule of Penry | and the Eighth

Amendnment when it only allows the jury to use rel evant
mtigating evidence to answer the special issues wthout
also allowng it to use such evidence to select the
appropriate life or death sentence. The Penry Il Court
expl ai ned “the key under Penry 1" as foll ows:
Penry | did not hold that the nere nention of
“mtigating circunst ances” to a capi t al
sentencing jury satisfies the Ei ghth Arendnent.
Nor does it stand for the proposition that it is

constitutionally sufficient to inform the jury
that it may “consider” mtigating circunstances

I n deciding the appropriate sentence. Rat her,
the key under Penry | is that the jury be able to

“consider and give effect to [a defendant’s
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mtigating] evidence in inposing sentence.” 492
UusS., at 319, 109 S. C. 2934 (enphasis added).
See al so Johnson v. Texas, 509 U. S. 350, 381, 113
S.Ct. 2658, 125 L. Ed.2d 290 (1993) (O CONNOR, J.,
dissenting) (“[A] sentencer [nust] be allowed to

give full ~consideration and full effect to
mtigating ci rcunst ances” (enphasi s I n
original)). For it is only when the jury is

given a “vehicle for expressing its ‘reasoned
noral response’ to that evidence inrenderingits
sentenci ng decision,” Penry I, 492 U S., at 328,
109 S. Ct. 2934, that we can be sure that the jury
“has treated the defendant as a ‘uniquely
I ndi vi dual human bein[g]’ and has nade a reliable
determnation that death is the appropriate
sentence,” id., at 319, 109 S.C. 2934 (quoting
Wodson v. North Carolina, 428 U S. 280, 304,
305, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976)).

Penry 11, 532 U S. at 797.

Applying the rule of Penry | again, the Court in Penry
Il held that the pre-1991 Texas capital sentencing schene
was unconstitutional as applied in Penry’'s second capital
sentencing for essentially the sanme reasons it was
constitutionally defective the first tine. The state
trial court had attenpted to cure the constitutional
deficiency with an ad hoc suppl enental instruction, but
that instruction did not pass nuster under the rule of

Penry | because it did not clearly informthe jurors that

they were |l egal ly enpowered to consider and give effect to
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Penry’s mtigating evidence in selecting and i nposing the

appropriate life or death sentence. As the Penry Il court
stated, repeating the words of Penry |: “‘[A] reasonable

juror could well have believed that there was no vehicle
for expressing the view that Penry did not deserve to be
sentenced to death based upon his mtigating evidence.’”
Id. at 804 (quoting Penry I, 492 U S. at 326).

I n 2004, the Suprenme Court twice reaffirmed the rule

of Penry | in Texas death penalty cases. In Tennard v.

Dretke, 542 U.S. 274 (2004), and Smth v. Texas, 543 U. S.

37 (2004), the Court confirnmed Penry |'s vitality and
restated the rules governing its application. Tennard and
Smth nade plain that the inquiry that this court nust
undertake in a Penry case is sinply to consider whether
the defendant’s evidence is relevant (i.e., whether it
tends to prove or disprove any fact that the sentencer
m ght deemmtigating), and, if so, determ ne whether the
special issues inhibit the jury’s ability to consider and
give effect to that evidence. Tennard and Smith al so
clearly instructed both this court and the Texas courts to

refrain fromplacing restrictive glosses on the Court’s

63



jurisprudence and creating unwarranted i npedinents to
Penry cl ai ns.

In Tennard, the Court first sunmarized the rules of
federal law it had recognized in Penry I, that: (1) the
pre-1991 Texas capital sentencing schene “provided a
constitutionally i nadequate vehicle for jurors to consi der

and give effect to the mtigating evidence of nental

retardation and chil dhood abuse....” Tennard, 542 U. S. at
276; (2) “*it is not enough sinply to all ow the defendant
to present mtigating evidence to the sentencer...’” but
rather “*[t]he sentencer nust al so be able to consi der and
give effect to that evidence in inposing sentence,’” id.
at 278 (quoting Penry I, 492 U S at 319); (3) the “give

effect to” |anguage of Penry | was “the key” to that
decision, id. at 278; (4) the sane two speci al issues that
were presented to Tennard’s jury were “insufficient for
the jury in Penry's case to consider and give effect to
Penry’s evidence of nental retardation and chil dhood
abuse,” i1d.; (5 Penry's nental retardation evidence

““*had relevance to [his] noral culpability beyond the

scope of the [del i berateness] special verdict questio[n]"’
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because ‘[p]ersonal culpability is not solely a function

of a defendant’s capacity to act ‘deliberately,’’” id. at
278-79 (quoting Penry |, 492 U. S. at 322) (alterations in

original); (6) Penry' s nental retardation evidence “was

relevant to the future dangerousness special issue ‘only

as an aggravating factor,’” id. at 279 (quoting Penry I,

492 U. S. at 323); and (7) “the two special issues sinply

failed to ‘provide a vehicle for the jury to give [the

evidence of childhood abuse] mtigating effect.’” | d.
(quoting Penry |, 492 U S. at 322-24).

The Tennard court next called upon us to conply wth
the rules of federal lawit had established concerning the
I ntroduction and wuse by the sentencing body of a
defendant’s mtigating evidence in a capital case. | t
adduced its holding in MKoy that in capital cases the
“meaning of relevance is no different in the context of
mtigating evidence . . . than in any other context, and
t hus the general evidentiary standard—any tendency to nmake
the existence of any fact that is of consequence to the
determ nati on of the action nore probable or | ess probabl e

than it would be wthout the evidence — applies.”
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Tennard, 542 U. S. at 284 (quoting MKoy, 494 U S. at 440)
(internal quotation marks omtted). Then, the Court in
Tennard recognized the effects of its previous hol dings
regardi ng the rel evance standard in capital cases. “Once
this low threshold for relevance is net, the *‘Eighth
Amendnment requires that the jury be able to consider and

give effect to a capital defendant’s mtigating
evi dence.” Id. at 285 (quoting Boyde, 494 U S. at
377-78).

Further, the Court comented on and quoted fromits

opinion in Skipper v. South Carolina, 476 U S. 1 (1986),

regarding its rules about the introduction and use of
relevant mtigating evidence. “W have never denied that
gravity has a place in the rel evance anal ysis, insofar as
evidence of atrivial feature of the defendant’s character
or the circunstances of the crine is unlikely to have any
tendency to mtigate the defendant’s culpability.”
Tennard, 542 U.S. at 286 (citing Skipper, 476 U. S. at 7
n.2). “However, to say that only those features and
circunstances that a panel of federal appellate judges

deens to be ‘severe’ (let alone ‘uniquely severe') could
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have such a tendency is incorrect. Rather, the question
I's sinply whether the evidence is of such a character that
It ‘“mght serve ‘as a basis for a sentence |ess than
death.”’” Id. at 287 (quoting Skipper, 476 U S. at 5).

The Tennard court also held that the Fifth CGrcuit had
erred in creating and applying its own restrictive
gl oss—ts “constitutional rel evance” rul e®*~as a threshold
screening test to truncate its judicial review, rather
t han applying the federal rules clearly established by the
Court’s decisions to the defendant’s mtigating evidence
and Penry claim The Court disapproved of the
“constitutional relevance” rul e as “ha[ving] no foundati on
in the decisions of this Court. Neither Penry | nor its

progeny screened mtigating evidence for ‘constitutional

rel evance’ bef ore consi deri ng whet her t he jury
I nstructions conported with the Ei ghth Amendnent.” |1d. at
284.

®Under the Fifth Grcuit’s rule at that tine, to be
constitutionally relevant, the defendant’s mtigating
evi dence had to show (1) a uniquely severe pernmanent
handi cap with which the defendant was burdened t hrough no
fault of his own, and (2) that the defendant’s crimnal act
was attributable to that severe condition.
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Finally, the Tennard court held that evidence of
I npaired intellectual functioning is obviously evidence

under the clearly established relevance standard that

mght serve ‘as a basis for a sentence less than
death,’’” id. at 287 (quoting Skipper, 476 U. S. at 5), and
that “[t]he relationship between the special issues and
Tennard’ s | ow | Q evi dence has the sanme essential features
as the rel ati onshi p between the speci al issues and Penry’s

mental retardation evidence. | mpaired intellectual

functioning has mtigating di nension beyond the inpact it

has on the individual’'s ability to act deliberately.” |d.
at 288 (citing Penry |, 492 U S. at 322).

Justice O Connor wote the opinion for a six-nmenber
majority in Tennard, and was joi ned by Justices Stevens,
Kennedy, Souter, G nsburg and Breyer.

Shortly after Tennard, in Smth, the Suprenme Court
reiterated that the standard rel evance test governs the
adm ssion and use of mtigating evidence in capital cases.
The Smth court also reaffirnmed the rule “that the jury
must be given an effective vehicle with which to weigh

mtigating evidence so | ong as the defendant has net a | ow
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threshold for relevance, which is satisfied by evidence
which tends logically to prove or disprove sone fact or
circunstance which a fact-finder could reasonably deemto
have mtigating value.” Smth, 543 U S. at 44 (quoting
Tennard, 542 U.S. at 284-85) (internal quotation marks
omtted).

In Smth, the defendant had presented evi dence that
(1) he had potentially organic |earning disabilities and
speech handi caps; (2) he had a verbal I1Qof 75, a full 1Q
of 78, and had been in special education classes in
school; (3) his behavior at school was often exenplary,
notw t hstanding his low |l Qand learning disabilities; (4)
his father was a drug addict and violent crimnal who
regularly stole noney fromhis famly to support his drug
addi ction; and (5) he was only 19 years old at the tine of
his crine. Id. at 41. According to the Smth court,
“[t]hat petitioner’s evidence was relevant for mtigation
purposes is plain under our precedents, even those
predating Tennard.” [d. at 45 (citing Penry |, 492 U S
at 319-322, Payne, 501 U S. at 822), Boyde, 494 U. S at

377-78, and Eddings, 455 U S. at 114). Having found the
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evidence relevant, the Court stated that “the Eighth
Amendnent required the trial court to enpower the jury

with a vehicle capable of giving effect to that evidence.”

ld.; see also id. at 46 (noting that Penry Il “held that
‘“the key wunder Penry | is that the jury be able to

‘consider and give effect to [a defendant’s mtigation]

evi dence in inposing sentence ) (quoting Penry 11, 532
U S at 797).

Seven nenbers of the Court joined the per curiam
opinion in Smth, including Chief Justice Rehnquist and
Justices O Connor, Stevens, Kennedy, Souter, G nsburg, and
Breyer. Justice Scalia, joined by Justice Thonmas,
di ssented, saying only that he would affirmthe judgnent

of the Texas Court of Crim nal Appeals and adhering to his

| ongstandi ng position in Walton v. Arizona, 497 U. S. 639,

673 (1990) (Scalia, J., concurring in part and concurring
in the judgnent), of not “vot[ing] to uphold an Eighth
Amendnment claimthat the sentencer’s discretion has been

unlawfully restricted.” See Smth, 543 U S at 49

(Scalia, J., dissenting).
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Finally, in 2006, the Court again confirnmed the Penry
I rulerequiring that a capital sentencing jury be able to
consider and give effect to relevant mtigating evidence
in the selection of the appropriate life or death

sent ence. See Oregon Vv. Quzek, 126 S. C. 1226, 1228

(2006) (“The Ei ghth Anmendnent insists upon ‘‘reliability
in the determnation that death is the appropriate
puni shnment in a specific case.’’ The Ei ghth Amendnment
also insists that a sentencing jury be able ‘to consider
and give effect to mtigating evidence’ about the
defendant’s ‘character or record or the circunstances of
the offense.’””) (quoting Penry 1, 492 U S at 327-328)
(internal citations omtted).

In sum the Suprene Court has continued to reaffirm
and apply the Penry | rule in many cases since its
I nception in 1989, has recognized its application to cases
I nvol ving such relevant mtigating evidence as inpaired
I ntellectual function, low 1Q troubled and abusive
chi | dhood, participationin special education cl asses, and

mental retardation, and has devel oped nunerous auxiliary
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jurisprudential rules in support of the application of the

Penry | rule.

4, The Court’s Cases Denpbnstrate That Johnson Does
Not Change or Limt The Penry | Rule: It Mrely
Est abli shes Auxiliary Principles Relating To Its
Appli cati on.

Contrary to the argunent by the State and ny
di ssenting coll eagues, the Suprenme Court in Johnson did
not change or |imt the Penry | rule that the Eighth
Amendnment requires that a capital sentencing jury nust be
able to give full consideration and effect to all of a
defendant’s relevant mtigating evidence in inposing the
appropriate life or death sentence. |In Johnson, the Court
nerely recognized three auxiliary principles for
I npl enenting the Penry | rule: (1) Because of the unique
manner in which youth mtigation evidence aligns the
inquiry into future dangerousness wth an assessnment of
cul pability or deathworthiness, a defendant’s relevant
mtigating evidence of youth may be given ful
consideration and effect by the jury's answer to the
future dangerousness special issue; (2) In order to

determ ne whether a Penry violation occurred, a review ng
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court nust ask whether there is a reasonable |ikelihood
that the jury has applied the special issues in a way that
prevents it fromgiving full consideration and effect to
any relevant mtigating evidence; and (3) the state may
shape and structure the jury' s consideration so long as it
does not preclude the jury from giving effect to any
relevant mtigating evidence, because, as the Court
subsequent |y expl ai ned, “[ o] ur consi stent concern has been
that restrictions on the jury s sentencing determ nation
not preclude the jury from being able to give effect to

mtigating evidence.” Buchanan v. Angel one, 522 U. S. 269,

276 (1998).

That Johnson established these auxiliary principles
and did not change or limt the rule of Penry | itself was
nost clearly denonstrated by the Court’s decision in
Buchanan. In that case, the Court held that the state
trial court’s refusal to give instructions on the concept
of mtigation and on particular statutorily defined
mtigating factors did not violate the E ghth and
Fourteenth Anendments. Id. at 276-78. The Court

expl ai ned that the defendant, in arguing to the contrary,
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m sunderstood the significant distinction it had drawn
bet ween the two phases of the capital sentencing process:
the eligibility phase, in which the jury narrows the cl ass
of defendants eligible for the death penalty, and the
sel ection phase, with which Buchanan was concerned, in
which the jury determnes whether to inpose a death
sentence on an eligible defendant. [d. at 275-76 (citing

Tuilaepa v. California, 512 U.S. 967, 971-972 (1994)). In

explaining the eligibility and sel ecti on phases, the Court
again ratified the Penry | rule and described the
principles that had been generated by Johnson in terns
that indicate the Court views them as supporting, rather
than limting, rules:

In the eligibility phase, the jury narrows the
class of defendants eligible for the death
penal ty, of ten t hr ough consi derati on of
aggravating circunstances. In the selection
phase, the jury determ nes whether to inpose a
death sentence on an eligible defendant.

: It isinregard to the eligibility phase
that we have stressed the need for channeling and
limting the jury' s discretion to ensure that the
death penalty is a proportionate punishnment and
therefore not arbitrary or capricious in its
I nposition. In contrast, in the selection phase,
we have enphasi zed the need for a broad inquiry
into all relevant mtigating evidence to allow an
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I ndi vi dual i zed determ nati on. Tui | aepa, supra,
at 971-973, 114 S.Ct., at 2634-2636; Ronano V.
&kl ahompn, 512 U S 1, 6-7, 114 S.C. 2004,
2008-2009, 129 L.Ed.2d 1 (1994); Md eskey v.
Kenp, 481 U S. 279, 304-306, 107 S.C. 1756,
1773-1775, 95 L.Ed.2d 262 (1987); Stephens,
supra, at 878-879, 103 S.Ct., at 2743-2744.

In the selection phase, our cases have
established that the sentencer may not be
precl uded fromconsidering, and nay not refuse to
consi der, any constitutionally r el evant
mtigating evidence. Penry v. Lynaugh, 492 U.S.
302, 317-318, 109 S.Ct. 2934, 2946-2947, 106
L. Ed. 2d 256 (1989): Eddi ngs v. Gkl ahonm, 455 U.S.
104, 113-114, 102 S.C. 869, 876-877, 71 L.Ed.2d
1 (1982): Lockett v. Chio, 438 U.S. 586, 604, 98
S.Ct. 2954, 2964-2965, 57 L.Ed.2d 973 (1978).
However, the state may shape and structure the
jury’'s consideration of mtigation so long as it
does not preclude the jury fromaqiving effect to
any relevant mtigating evidence. Johnson V.
Texas, 509 U.S. 350, 362, 113 S.Ct. 2658, 2666,
125 L. Ed. 2d 290 (1993): Penry, supra, at 326, 109
S. ., at 2951: Franklin v. Lynaugh, 487 U.S.
164, 181, 108 S. Ct. 2320, 2331, 101 L.Ed.2d 155
(1988). Qur consistent concern has been that
restrictions on t he fury’s sent enci ng
determ nation not preclude the jury from being
able to give effect to mtigating evidence.

ld. at 275-76 (enphasis added).
Thus, as the Buchanan Court read Penry | together with

Johnson, Tuil aepa, Romano and ot her cases, the rule of

Penry | is not limted by Johnson at all. Instead, the

Penry | holding that the Ei ghth Anendnent requires that a
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capital sentencing jury be able to consider fully and give
effect to the defendant’s relevant mtigating evidence by
sel ecting the appropriate sentence stands unlimted and
unscat hed by Johnson. Johnson, as read by Buchanan,
nmerely establishes precedent for application of the Boyde
test and adds that a State may shape and structure
mtigation consideration so long as it does not prevent
the sentencer from giving effect to the mtigating
evi dence.

Mor eover, as pointed out earlier, since Johnson was

decided, the Court in Penry |l, Tennard, and Smth

repeatedly reaffirnmed the rule and holding of Penry | as

Justice O Connor described it, first, in Penry | itself,
next, in her dissent in Johnson, again in the six-nmenber
majority of Penry 11, and finally in Tennard. I n her

Johnson di ssent, Justice O Connor stated:

[In Penry I],we plainly held that the Texas
special issues violated the Ei ghth Arendnent to
the extent they prevented the jury from giving
full consideration and effect to a defendant’s
rel evant mtigating evidence.

Penry was in no way limted to evidence that is

only aggravati ng under the “future dangerousness”
| ssue. W stated there that “Eddi ngs nmakes cl ear
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that it is not enough sinply to allow the
defendant to present mtigating evidence to the
sentencer. The sentencer nust also be able to
consider and give effect to that evidence in
| nposi ng sentence.” That we neant “full effect”
Is evident fromthe remai nder of our discussion.
W first determned that Penry’' s evidence of
mental retardation and his abused chil dhood was
relevant to the question whether he acted
del i berately under the first special issue. But
having sone relevance to an issue was not
sufficient, and the probl emwas not, as the Court
today suggests, sinply that no jury instruction
defined the term “deliberately.” Instead, we
noted that the jury nust be able to give effect
to the evidence as it related to Penry's
“[p] ersonal culpability,” which “is not solely a
function of a defendant’s capacity to act
‘deliberately.”” The jury could not give ful

effect to Penry's evidence under the first
special issue because “deliberately” was not
defined “in a way that would clearly direct the
jury to consider fully Penry’'s mtigating
evi dence as | t bear s on hi s per sonal
culpability.” That s, the evidence had
rel evance beyond the scope of the first issue.

Johnson, 509 U.S. at 385-86 (O Connor, J., dissenting)
(alteration in original) (internal citations omtted).
Significantly, too, Justice Kennedy, Johnson’s aut hor,
joined the six nenber majorities in Penry Il and Tennard,
and the seven nenber majority in Smth. Further, Tennard
and Smth made clear that the rule of Penry | applies to

all categories of mtigating evidence that are relevant to
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t he assessnent of a defendant’s di m nished cul pability or
that mght cause a jury through its reasoned noral
response to select life inprisonnent rather than a death
sentence for the defendant. These decisions, along with
Buchanan, have resoundingly ratified and continued to
uphol d Justice O Connor’s view as expressed in Penry |
that the Ei ghth Anmendnent requires that a capital
sentencing jury be able to fully consider defendant’s
relevant mtigating evidence by using that evidence to
assess his noral culpability and to give full effect to
that evidence by selecting the appropriate life or death
sentence for himin that case.

Also, as the Court has nmade clear in Buchanan,

Tennard, Smth, and other cases, the State’'s ability to

shape and structure the capital sentencer’s consideration
of mtigation evidence may not be used to “preclude the
jury from giving effect to any relevant mtigating
evi dence” by selecting the appropriate sentence for the
of fender in each case. Buchanan, 522 U S. at 276. The
Court enphasized its continued di sapproval of the use of

the Texas special issues to in any way “constrain” the
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jury's ability to give effect to mtigation evidence by
selecting the appropriate sentence. In conparing the
Virginia sentencing systeminvolved in Buchanan wth the
Texas systemused in Penry |, the Court stated:
The instruction infornmed the jurors that if they
found the aggravating factor proved beyond a
reasonabl e doubt then they “may fix” the penalty
at death, but directed that if they believed that
all the evidence justified a |l esser sentence then
they “shall” inpose alife sentence. The jury was
thus allowed to inpose a life sentence even if it
found the aggravating factor proved. Mreover, in
contrast to the Texas special issues schene in
gquestion in Penry, the instructions here did not
constrain the manner in which the jury was able
to give effect to mtigation.
ld. at 277 (internal citation and footnote omtted).
Furthernore, as described earlier, the Court in
Tennard and Smth enphatically held that state and
i nferior federal courts may not through judicial glosses
or otherwi se create ad hoc or common | aw type threshol d or
screening rules that cut short appellate review of death
penalty cases and thus indirectly have the effect of
approvi ng and encouragi ng constraints upon the manner in

whi ch the capital sentencing juries are able to give full

effect torelevant mtigating evidence in the sel ection of
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the appropriate death or life inprisonnment sentence in

I ndi vi dual cases.

The reaffirmation of Penry I's rule that the capital
sentencing jury be able to give both full consideration

and full effect torelevant mtigating evidence, noreover,
necessitates realigning the Boyde test analogue for
application to the present case in which, allegedly, the
capital sentencer was incapable of either appropriately
considering or giving effect to the defendant’s mtigating
evidence for the purposes of individualized sentencing.
Due to the marked di fferences between the Texas sent enci ng
systemin the present case and the California systemin
Boyde, the Boyde rule cannot be applied in precisely the
sane way to the alleged dual error in the present case.

I n Boyde, although the jury was instructed that it
must i npose the death penalty if it found the aggravati ng
circunstances to outweigh the mtigating circunstances and
alife inprisonnment sentence if it found vice versa, the
jurors retained a great deal of discretion in that they
could decide what weight to assign the aggravating and

mtigating factors and they were fully enabl ed to nake the
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ul ti mate choi ce of whether to i npose or withhold the death
penal ty. Thus, the California system in Boyde was
markedly different from the pre-1991 Texas system under
which the jury was not legally authorized to choose
between |life and death sentences in any case. |n Boyde,
t he defendant argued that although the jury retained
significant sentencing discretion, his constitutional
rights were violated because the jury was given an
I nstruction that could have msled it into thinking it was
not free to consider his mtigating evidence of background
and character in deciding whether to inpose the death
penal ty. Near the begi nning of the Suprene Court opinion,
Chi ef Justice Rehnquist reaffirnmed the rule of Penry I:
“The Ei ghth Anendnent requires that the jury be able to
consider and give effect to all relevant mtigating
evi dence offered by petitioner.” Boyde, 494 U S. at 378.
However, after that point the Boyde opi nion does not refer
to the “give effect” part of the rule as it was not
genuinely at issue, the only real question being whether
t he al | egedl y anbi guous jury instruction had prevented t he

jury from “be[ing] able to consider . . . all relevant
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mtigating evidence.” | d. The Court decided that the

rule to be applied to such an alleged anbiguous jury

I nstruction woul d be the “reasonabl e I i kel i hood” test and,

upon applying that test, concluded that there was no
reasonabl e | i kel i hood t hat Boyde’s jury had been precl uded
from considering the relevant background and character
mtigation evidence. As Chief Justice Rehnqui st
expl ai ned:

In this case we are presented with a single jury
I nstruction. The instruction is not concededly
erroneous, nor found so by a court, as was the
case in Stronberg v. Cailfornia, 283 U S. 359, 51
S.C. 532, 75 L.Ed. 1117 (1931). The claimis
that the instruction is anbi guous and therefore
subject to an erroneous interpretation. W think
the proper inquiry in such a case is whether
there is a reasonable |ikelihood that the jury
has applied the challenged instruction in a way
t hat prevents t he consi deration of
constitutionally relevant evidence. Although a
def endant need not establish that the jury was
nore likely than not to have been inpermssibly
inhibited by the instruction, a capital
sentenci ng proceeding iIs not inconsistent wth
the E ghth Anmendnent if there is only a
possibility of such an inhibition. Thi s
“reasonable [|ikelihood” standard, we think,
better accommpbdates the concerns of finality and
accuracy than does a standard which makes the
I nqui ry dependent on how a single hypothetical
“reasonabl e” j uror coul d or m ght have
i nterpreted the instruction.
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ld. at 380.

Because the capital sentencing jury in the present case,

like the jury in Penry I, was not free or able to choose
a |life inprisonment sentence for Nelson, the alleged

constitutional deficiency here affectedthe jury s ability
to both “consider and give effect” to Nelson' s rel evant
mtigating evidence; it is not nerely an all eged anbi guous
jury instruction that could have affected only their
understandi ng of the types of mtigating evidence that
they could consider. | ndeed, as | explain in the |ast
section of this opinion, the constitutional deficiency
here is a structural defect which affected the entire
capital sentencing proceedi ng and cannot be anal yzed for
harm ess error, i.e., the alleged binary defect is (1) the
total absence of the jury' s ability to consider the
mtigating evidence for purposes of assessing Nelson's
noral culpability or deathworthiness; and (2) the total
absence of the jury' s ability to give the evidence effect
by selecting the sentence it deens appropriate based on
that assessnent. Accordingly, if the Boyde test is to be

applied by analogy in the present case, it nust be
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adjusted to properly and conpletely fit both el enents of
the alleged constitutional violation here. Because,
unli ke the situation in Boyde, there is a serious question
here whether the jury was precluded fromgiving effect to
Nel son’s mtigating evidence, the proper inquiry here
shoul d be whether there is a reasonable |ikelihood that
the jury was prevented from considering Nelson's
mtigation evidence to assess his culpability or giving
effect to that evidence by selecting the appropriate
sent ence.

Because of the unique nature of the youth mtigation
evi dence at issue in Johnson, the Court there apparently
considered that only an alleged failure in the jury’s
ability to consider the evidence was at issue. The Court
I n Johnson nust have concluded that the jury was fully
capable of giving effect to the mtigating evidence by
sel ecting the sentence if the jury instruction had not
precluded themfromgiving it full consideration. Thus,
the situations posing only unitary errors in both Boyde
and Johnson were quite simlar in this respect despite

other differences in the tw sentencing systens.
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Consequently, there was no need for the Court to consider
further reshaping the Boyde test anal ogue that it derived
fromits Boyde decision. For all of these reasons, the
Johnson Court’s use of a Boyde test anal ogue capabl e of
testing only for a preclusion of the jury's ability to
consider the evidence should not prevent courts from
reshaping the analogue test to nmake it suitable for
detecting a preclusion of both the jury' s ability to
consider and to give effect to relevant mtigating
evi dence.

Considering all of the foregoing reasons, | concl ude
that the Court’s decisions subsequent to Johnson
denonstrate that neither it nor any other decision has
been read as limting or changing the constitutional
requi renents and principles established in Penry |I.

5. Texas’' Pre-1991 Capital Sentencing Schene Provided a

Constitutionally Inadequate Vehicle for Jurors to

Consider and G ve Effect to the Mtigating Evidence
t hat Nel son Present ed.

As | expl ai ned above, by the tinme Nelson’s conviction
becane final in 1994, the rel evant Suprene Court cases had

clearly established that in order to constitutionally
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I npose and carry out the death penalty, a capital
sentencer nust be enabled: (1) to make an individualized
assessnent of each defendant’s noral culpability and
deat hworthiness and (2) to give full effect to that
evi dence by sel ecting between either life inprisonnent or
death as the appropriate sentence.

In this case, Nelson presented evidence during the
puni shnment phase of his trial that (1) he was rejected by
his nother; (2) he abused drugs and al cohol; (3) he had
troubled relationships with his brother and with wonen;
(4) he had fathered a child, wth whom he was not all owed
to have a relationship; and (5) he suffered from
borderline personality disorder. The state courts held
that all of Nelson's evidence could be adequately
considered wthin the *“deliberateness” and “future
danger ousness” speci al issues.

It is abundantly clear that there is nore than a
reasonabl e |ikelihood that the jury was not permtted to
fully consider and give effect to Nelson's mtigating
evi dence, as t he “del i ber at eness” and “future

danger ousness” special issues did not permt the jury to
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consi der how that evidence affected their assessnent of
Nel son’s noral culpability or to agree upon whether the
death penalty or life inprisonnment was the appropriate
sentence in his case. There can be no question that
Nel son’s mitigating evidence, particularly his evidence of
afrequently disorienting borderline personality disorder,

a nedically recognized nmental illness,” inplicates his

‘Nel son’ s expert psychiatric witness, Dr. Hi cknman,
testified that his borderline personality disorder caused
himto experience sudden, violent outbursts of enotion that
cl ouded his judgnent. See See Nelson v. Dretke, 442 F. 3d
282, 310-11 (5th Gr. 2006) (Dennis, J., concurring in the
j udgnent) (describing testinony about Nel son’s psychol ogi cal
condition in detail). The fourth edition of the D agnostic
and Statistical Minual of Mental D sorders defines
Borderline Personality D sorder as “[a] pervasive pattern of
instability of interpersonal relationships, self-inage, and
affects, and marked inpulsivity by early adul thood and
present in a variety of contexts,” marked by five or nore of
the followng: (1) “frantic efforts to avoid real or
| magi ned abandonnent”; (2) “a pattern of unstable and
I ntense interpersonal relationships characterized by
al ternati ng between extrenes of idealization and
deval uation”; (3) “identity disturbance: markedly and
persi stently unstable self-inmage or sense of self”; (4)
“Impul sivity in at least two areas that are potentially
sel f-damagi ng”; (5) “recurrent suicidal behavior, gestures,
or threats, or self-nutilating behavior”; (6) “affective
instability due to a marked reactivity of nood”; (7)
“chronic feelings of enptiness”; (8) “inappropriate, intense
anger or difficulty controlling anger”; and (9) “transient,
stress-rel ated paranoid ideation or severe dissociative
synptons.” Anmerican Psychiatric Association, D agnostic and
Statistical Manual of Mental D sorders 709 (4th ed., text.
rev., 2000).
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deat hworthiness and his noral culpability. Nel son’ s
troubl ed background and nental disorder nmake him |ess
noral | y cul pabl e i ndependently of the i ssues of whet her he
acted deliberately or would be a future danger. But
“because the jury was only called upon to answer two
relatively sinple yes or no questions, there is no reason
to suppose that it could or would consider the evidence
for the conpl ex purpose of assessing the conparative | evel
of Nelson's culpability.” Nel son, 442 F.3d at 306
(Dennis, J., concurring in the judgnent). Accordingly,
for the reasons set forth in ny concurring panel opinion,
| agree with the en banc mpjority that a Penry violation
occurred in this case and that the state courts
unreasonably applied clearly established federal |aw in
denying Nelson’'s claim

6. The Restrictive G osses Applied At The Panel Level In

This Case And O hers Have No Basis |In The Suprene
Court’s Deci sions.

As the Suprenme Court nmde unm stakably clear in
Tennard, this court is not permtted to artificially or
I ngeni ously narrow Penry | by inposing screening tests or

placing restrictive glosses on the Suprene Court’s
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jurisprudence. Tennard, 542 U. S. at 283-84; see also

Smth, 543 U S at 43-45. In Tennard, the Court
adnoni shed this circuit t hat its “constitutional
rel evance,” “uniquely severe permanent handicap,” and

“nexus” tests were restrictive glosses that had “no
foundation in the decisions” of +the Suprene Court.
Tennard, 542 U. S. at 284, 289. As Tennard instructed, we
are not permtted to alter or elaborate the tests outlined
by the Suprene Court so as to “fail to reach the heart of
[a defendant’s] Penry clains.” |d. at 286.

I n holding that Nelson’s mtigating evidence could be
considered within the context of the special issues, the
state court and Chief Judge Jones’ panel opinion in this
case erroneously relied on pre-Tennard Fifth G rcuit
pr ecedent t hat, like the defunct “constitutional
rel evance” test, are unsupported by the Suprene Court’s
cases. The state court and Chief Judge Jones’ pane
opi ni on used such cases to find that both Nelson's
evi dence concerning hi s background and troubled
rel ationshi ps and his evidence of voluntary intoxication

could be sufficiently considered wthin the scope of the
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speci al issues. See Nelson, 442 F.3d at 285-86. 1In |ight

of the clearly established | aw descri bed above, however,
it was error torely on prior Fifth CGrcuit threshold and
screening rules in those cases.

Even nore troubling is Chief Judge Jones’ panel
opinions resort to yet another of this <circuit’s
restrictive glosses on the Suprene Court’s Penry
jurisprudence, in the form of the “treatable nental
di sorder” test, under which evidence of a nental disorder
that is only theoretically treatable is not considered
Penry evidence. Nelson, 442 F.3d at 287 (citing Coble v.
Dretke, 417 F.3d 508 (5th Cir. 2005)). Again, this test
adds a gloss that has no basis in the Suprenme Court’s
deci si ons. This circuit’'s rule that any theoretically
non- permanent nental illness can be given the requisite
ef fect through the Texas special issues is sinply another
contrivance to avoid the requirenents of the Suprene
Court’s individualized sentencing jurisprudence, and |

agree with the majority that it should not be applied.?

The Suprene Court recently granted certiorari in a case
involving this rule. See Brewer v. Dretke, 442 F.3d 273,
280 (5th Gr.) (stating that non-permanent nental illness
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In addition, | agree with the majority’s decision to
rej ect the wholly-unfounded “doubl e-edged” evi dence rul e.
This court has sonetinmes used Johnson to deny Penry cl ai ns
by stating that Johnson adopted a so-call ed “doubl e- edged”
evidence rule, under which mtigating evidence does not
trigger Penry scrutiny unless a juror considering the
evidence <could give it only aggravating, and not

mtigating, effect under the special issues. See, e.q.,

Cole v. Dretke, 418 F.3d 494, 505-08 & n.54 (5th Cr.

2005), cert. granted sub nom, Abdul-Kabir v. Quarternan,

127 S. . 432 (2006). As the mmjority points out,
al though the Penry 1 court remarked that one of the
problenms with the application of the special issues to
Penry’s case was that a juror could only find Penry’'s

evidence of nental retardation to be an aggravating

factor, see Penry |, 492 U. S. at 324, that observati on was
not the basis for the decision and Penry |1 is not
therefore limted to such *“double-edged” evidence.

Moreover, as | explained in ny dissent fromthe deni al of

does not give rise to a Penry claim, cert. granted, 127 S.
Ct. 433 (2006).
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rehearing en banc in Cole, nothing in the Court’s deci sion

I n Johnson or subsequent cases indicates that the Johnson

court adopted such a rule. See Cole, 443 F.3d at 450-51

(Dennis, J., dissenting).

7. The State's Failure To Enable Its Capital
Sentencing Jury To Gve Full Consideration And

Effect To Nelson's Relevant Mtigating Evidence
Cannot Be Harm ess Error.

I . The State Waived Its Harm ess Error Arqunent.

The state did not argue that any Penry error in this
case could be harmess until its en banc brief in this
court. Odinarily, the state bears the burden of show ng

that a preserved error was harnml ess. See United States v.

Dom nquez Benitez, 542 U S. 74, 81 n.7 (2004). I n

addition, the state can waive harnless error review by
failing to raise the issue in a tinely and unequi vocal

manner in the district court. See Sanders v. Cotton, 398

F.3d 572, 582 (7th Gr. 2005); Lamyv. Kelchner, 304 F.3d
256, 269-70 (3d Cr. 2002); 2 RaNDY HERTZ & JAMES S. LI EBMAN,
FEDERAL HABEAS CORPUS PRACTICE & PROCEDURE § 31.2, at 1512 & n. 1

(5th ed. 2005); see also Saldano v. Roach, 363 F.3d 545,

554-55 (5th Gr. 2004). Al though a court retains the
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di scretion to consider the harnml ess error issue even when
It has been waived, it should generally do so only if the
error’s harm essness is clear fromeven a cursory review

of the record and reversal for further proceedi ngs woul d

be nothing nore than a waste of resources. See Sanders,

398 F.3d at 582: United States v. G ovannetti, 928 F.2d

225, 226-27 (7th Cr. 1991). Whet her the court should
overl ook the state’'s waiver of harmless error in any
particul ar case depends on “the |length and conpl exity of
the record, whether the harm essness of the error or
errors found is certain or debatable, and whether a
reversal wll result in protracted, costly, and ultimately

futile proceedings in the district court.” G ovannetti,

928 F.2d at 227.

Al t hough | did not consider the effect of the state’'s
failure to raise harnmless error in ny concurring pane
opinion, | am now convinced that the state waived any
argunent concerning harm ess error by failing to raise it
Inthe district court. Moreover, applying the factors set

out in Govannetti, it is clear that this is not a case in

whi ch we shoul d exercise our discretion to overl ook that
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wai ver. The record in Nelson's case is substantial and
the i ssues are conplex; it is certainly debatabl e whet her
the trial court’s error is, or could ever be, harmn ess
(i ndeed, | concl ude bel ow that such an error is reversible
per se); and reversing Nelson's death sentence and
ordering a new sentencing proceeding at which the jury is
permtted to fully consider Nelson’'s mtigating evidence
in determning the appropriate sentence cannot be
considered a futile act. Accordingly, this court can
properly conclude that the state has wai ved harnl ess error
review and that this is not an appropriate case in which
this court should disregard the state’'s waiver.

ii. APenry Error Is A Structural Defect That |Is Not
Susceptible To Harm ess Error Revi ew.

Under principles of law clearly established by the
Suprene Court’s decisions, the constitutional violation
in this case was a “structural defect” that cannot be
anal yzed as harmess “trial error.” This is because the
violation was not a discrete error that a review ng court
can determine from the record had no substantial and

I njurious effect or influence on the jury’'s determ nation
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of the sentence. Rather, the violation was the State’s
failure inthis case to enable its capital sentencing jury
to give full effect to Nelson's relevant mtigating
evi dence in determ ning the sentence.

The history and purpose of harmess error review
denonstrates why it is inappropriate in this case. The
di chot ony between errors of constitutional dinension that
may be found to be harnml ess and those that nay not began

with Chapman v. California, 386 U S 18 (1967). I n

Chapman, the Suprene Court recogni zed that “there are sone
constitutional rights so basic to a fair trial that their
i nfraction can never be treated as harmless error....”
Id. at 23. The Court pointed to the rul e agai nst coerced
confessions,® the right to counsel,® the right to an
impartial judge,! and, in a |ater case, the rul e against

double jeopardy,? as belonging to the list of

constitutional rights so inportant that their violation

°'d. at 23 n.8 (citing Payne v. Arkansas, 356 U.S. 560
(1958)).

'd. (citing Gdeon v. Wainwight, 372 U S. 335 (1963)).

H1d. (citing Tuney v. Gnio, 273 U. S. 510 (1927)).

“Price v. Georgia, 398 U S. 323 (1970).
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requires automatic reversal. See 3B CHARLES ALAN WRI GHT ET
AL., FEDERAL PRACTICE & PROCEDURE § 855 (3d ed. 2004). For
errors that could be treated as harnless, Chapnman
established that the prosecution has the burden of show ng
that the error was harmess, and reversal is required
unl ess the court is “able to declare a belief that it was
har ml ess beyond a reasonabl e doubt.” Chapman, 386 U. S. at
24. The Chapman court warned agai nst “‘overenphasis’ on
the notion that error is harmess if there is overwhel m ng
evidence of qguilt.” 3B WRIGHT ET AL., supra, at § 855.

Later, in Bunper v. North Carolina, 391 U.S. 543, 550 n. 16

(1968), the Court struck a simlar chord, enphasi zing that
“It 1is not the function of this Court to determ ne
I nnocence or guilt, nmuch | ess to apply our own subjective
notions of justice. Qur duty is to uphold the Constitution
of the United States.”

Sone twenty-four years after Chapman, buil ding on the

dichotony it recognized, the Court in Arizona V.

Ful m nante, 499 U S. 279 (1991), developed a theory for

di stingui shing between constitutional “trial errors,”

which can be harnmless, and constitutional “structural
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defects,” which cannot. The Court explained that trial
error “occur[s] during the presentation of the case to the
jury” and is anenable to harm ess error anal ysis because
It “may . . . be quantitatively assessed in the context of

ot her evidence presented in order to determ ne whether its

adm ssi on was harnl ess beyond a reasonabl e doubt.” 1d. at
307-08. At the other end of the spectrum of
constitutional errors lie “structural defects in the

constitution of the trial nmechanism which defy analysis
by ‘harm ess-error’ standards. The entire conduct of the
trial from beginning to end is obviously affected by
[ structural defects such as] the absence of counsel for a
crimnal defendant [and] the presence on the bench of a
judge who is not inpartial.” Id. at 309-10. The
exi stence of a structural defect “affect[s] the franmework
wthin which the trial proceeds, rather than [being]
sinply an error inthe trial process itself.” 1d. at 310.
A structural defect “transcends the crimnal process”
because “‘[w]ithout these basic protections, a crimnal
trial cannot reliably serve its function . . . and no

crimnal punishnment may be regarded as fundanentally
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fair.”” 1d. at 310, 311 (quoting Rose v. Cark, 478 U. S.

570, 577-78 (1986)).

In Ful m nante, the Court also recognized that since

Chapman it had added to the category of structural
constitutional errors not subject to harmess error the
foll om ng: “unl awf ul exclusion of nenbers of the
defendant’s race from a grand jury;”*® “the right to
self-representation at trial;”' and “the right to public

trial.”® |In Fulmnante itself, the Court held that the

adm ssion of a coerced confessionis atrial error subject
to harmless error analysis, reversing its prior
classification in Chapman of that kind of error as a
structural defect. Utimtely, however, a mgjority of the

Ful m nante court held that the error was not harnl ess

B d. at 310 (citing Vasquez v. Hillery, 474 U. S. 254
(1986)).

“'d. (citing McKaskle v. Waqgins, 465 U S. 168, 177-78
n.8 (1984)).

Bld. (citing Wller v. Georgia, 467 U.S. 39, 49 n.9
(1984)). In addition to these categories, comentators have
pointed to a nunber of rights that have been designhated as
“structural” by the Court and various | ower courts,
including the the right to a speedy trial, a public trial,
and the right to an appeal. See 2 RaNDY HERTZ & JAMES S. LI EBMAN,
FEDERAL HABEAS CoRPUS PRACTICE & PROCEDURE 8§ 31.3, at 1521-30 (5th
ed. 2005).
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beyond a reasonable doubt in that particular case and
affirmed the Arizona Suprene Court’s decision to grant
Ful mnante a newtrial. 1d. at 297-302.

Two years later, the Suprenme Court in Sullivan v.

Loui siana, 508 U. S. 275 (1993), a case on direct review,
held that a constitutionally deficient reasonable doubt
jury instruction, which carries wwth it “consequences that
are necessarily unquantifiable and | ndet erm nat e,
unquestionably qualifies as a structural error.” 1d. at
282 (internal quotation marks omtted). As Justice Scalia
expl ai ned, the harm ess error question Chapnan poses for
review ng courts is
not what effect the constitutional error m ght

generally be expected to have upon a reasonabl e
jury, but rather what effect it had upon the

guilty verdi ct I n t he case at hand.
Harm ess-error reviewlooks . . . to the basis on
which the jury actually rested its verdict. The
inquiry, in other words, is not whether, in a

trial that occurred without the error, a guilty
verdict would surely have been rendered, but
whet her the quilty verdict actually rendered in
this trial was surely wunattributable to the
error. That nust be so, because to hypothesize
a gquilty wverdict that was never in fact
rendered—Ao matter how i nescapable the findings
to support that verdict mght be—would violate
the jury-trial guarantee.
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ld. at 279 (internal citations and quotation marks
omtted). And, as he el aborated,

Since, for the reasons [just] described . . . ,
there has been no jury verdict within the neaning
of the Sixth Anmendnent, the entire prem se of
Chapnman review is sinply absent. There being no
jury verdict of guilty-beyond-a-reasonabl e-doubt,
the question whether the sane verdict of
gui | ty- beyond- a-reasonabl e- doubt woul d have been
rendered absent the constitutional error is
utterly neaningless. There is no object, so to
speak, wupon which harm ess-error scrutiny can
oper at e. The nost an appellate court can
conclude is that a jury would surely have found
petitioner guilty beyond a reasonabl e doubt—not
that the jury's actual finding of guilty beyond
a reasonable doubt would surely not have been
different absent the constitutional error. That
I s not enough. The Sixth Arendnent requires nore
t han appel | ate specul ati on about a hypot heti cal
jury's action, or else directed verdicts for the
St ate woul d be sust ai nabl e on appeal ; it requires
an actual jury finding of guilty.

ld. at 280 (internal citations omtted).

Also in 1993, the Suprene Court in Brecht changed the
harm ess error rule that applies to habeas corpus cases,
holding that, on <collateral review of state court
deci sions, federal courts should apply the standard of the

Kotteakos v. United States, 328 U S. 750 (1946), which

asks whether the error had a substantial and injurious

effect on the verdict, rather than the Chapnman harm ess
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beyond a reasonabl e doubt standard, to decide whether a
constitutional trial error was harm ess. But the Brecht
court did not alter, and in fact reaffirnmed as
| ongstanding, the rule that a constitutional structural
defect is reversible per se and not subject to harnl ess

error analysis. Cting Fulmnante, the Court reiterated:

Trial error “occur[s] during the presentation of
the case to the jury,” and is anenable to
harm ess-error anal ysis because it “may . . . be
gquantitatively assessed in the context of other
evidence presented in order to determne [the
effect it had on the trial].” At the other end
of the spectrum of constitutional errors lie
“structural defects in the constitution of the
trial mechani sm which defy analysis by
“harm ess-error’ standards.” The existence of
such defects-deprivation of the right to counsel,
for exanple—+equires automatic reversal of the
convi ction because they infect the entire trial
process. Since our |andmark decision in Chapman
V. California, we have applied t he
har nl ess- beyond- a-reasonabl e-doubt standard in
review ng clains of constitutional error of the
trial type.

Id. at 629-30 (alterations in original) (internal
citations omtted).

Accordi ngly, in habeas corpus proceedi ngs, even after
Brecht, “structural” constitutional defects, as opposedto

constitutional “trial errors,” are always considered
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“prejudicial” and reversi bl e per se. Review ng courts nay
not subject them to harml ess error analysis or declare
themto be harml ess under any standard.

Appl ying the foregoing principles, | conclude that the
constitutional violation that occurred when the pre-1991
Texas capital sentencing systemwas applied to a case in
whi ch a def endant had introduced mtigating evidence that
reasonably may have caused a sentencer to inpose a
sentence of | ess than death, the violation was caused not
by a “trial error” but by a “structural defect” that is
not subject to harnl ess error analysis.

More specifically, the defect plainly is not a “tri al

error,” which “occur[s] during the presentation of the
case to the jury,” and is anenable to harnl ess-error

anal ysis. Fulm nante, 499 U S. at 307. As Chief Justice

Rehnqui st explained in Fulmnante, a “trial error” is one

which “may . . . be quantitatively assessed in the context
of other evidence presented in order to determ ne whet her
Its adm ssion was harm ess beyond a reasonable doubt.”

Ful m nante, 499 U S. at 307-08. Under his analysis, a

Penry | violation is not a “trial error” because it is
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I npossible for a reviewng court to “quantitatively”
assess what affect the mtigating evidence woul d have had
on the sentencing jury if it had been granted the
di scretion to choose between a life or a death sentence
for Penry. |Instead, the defect is a “structural defect[]
Inthe constitution of the trial nmechanism which def[ies]
anal ysis by ‘harm ess-error’ standards. The entire conduct
of the [sentencing] from beginning to end is obviously
affected by” a structural defect in the sentencing
f ramewor k. Id. at 309-10. Consequently, Penry | held
that the pre-1991 Texas capital sentencing schene was
unconstitutional as applied to that case and nade cl ear
that in a newcapital sentencing proceedi ng the structural
defect nust be repaired so as to enable the jury to fully
consider Penry’'s mitigation evidence and to decline to
| npose the death penalty if it decided that sentence to be
| nappropriate in Penry’'s case.

That the constitutional violation in Penry | and this
case resulted from a “structural defect” that is not
susceptible to harmess error analysis is even nore

clearly shown by applying Justice Scalia s first analysis
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in Sullivan. According to Sullivan, as a court revi ew ng

for harm ess error, we are instructed to consider *“not
what effect the constitutional error mght generally be
expected to have upon a reasonable jury, but rather what
effect it had upon the . . . verdict in the case at hand.

The inquiry, in other words, is not whether, in a
[ sentenci ng proceedi ng] that occurred wi thout the error,

a [death penalty] would surely have been [inposed], but

whet her the [death penalty actually inposed] in this

[ capital sentencing proceedi ng] was surely unattri butable
to the error.” Sullivan, 508 U S. at 279. Once the
proper function of harm ess error review is understood,
“the illogic of harmess-error reviewin the present case
becones evident.” [d. at 280. Since there has been no
jury consideration of Nelson's mtigating evidence for
purposes of determning whether the death penalty is
necessary for just retribution in his case, and no jury
decision that the death penalty is indeed appropriate in
his case, “the entire prem se of [harm ess error] review
Is sinply absent.” 1d. Because the jury could not fully

consider the mtigating evidence and there was no jury
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deci sion upon whether the death penalty is appropriate
here, the question of whether the sane decision to i npose
the death penalty “would have been rendered absent the
constitutional error is utterly neaningless.” [d. “The

nost [we] can conclude is that a jury would surely have

found” that Nel son deserves the death penalty—not that the

actual inposition of the death penalty “would surely not

have been di fferent absent the constitutional error.” 1d.

Such a determ nation on our part in the present case woul d
be nothing nore than appellate speculation about a
hypot hetical jury' s action, not a neaningful appellate
harm ess error analysis of Nelson's jury's actual

determ nation to i nmpose the death penalty.?®

¥l am aware, of course, that Justice Scalia's Sullivan
analysis is based on the Sixth Arendnent, while a Penry
violation is based upon an Ei ghth Amendnent defect in the
framework of a capital sentencing proceedi ng. Nevertheless,
| believe that the teachings of Sullivan are hel pful and
directly applicable to the question of whether a Penry error
Is a structural defect not subject to harmnless error
analysis. As Sullivan acknow edges, its analysis is also
fully consistent wwth Chief Justice Rehnquist’s nore general
anal ysis for determ ning whether a constitutional violation
Is a structural defect or a trial error in Fulmnante, which
Is not tied to the Sixth Arendnent or to any other specific
constitutional anmendnent. See Sullivan, 508 U.S. at 281-82.
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Having reached the foregoing conclusions after
additional study and a better wunderstanding of the
applicable legal principles, | nust acknow edge and
correct the errors in the premse and the result of ny
separate panel opinion in this case.

My initial error resulted fromny faulty appreciation
of the correlation between (1) the Suprenme Court’s
statenent in Johnson that “[t] he standard agai nst whi ch we
assess whether jury instructions satisfy the rule of

Lockett and Eddi ngs was set forth in Boyde v. California.”

Johnson, 509 U. S. at 367; (2) the Court’s application by
anal ogy of the Boyde test in Johnson to determ ne whet her
there was a Penry | constitutional violation; and (3) the

Court’s holding in Calderon v. Coleman, 525 U S 141

(1998), that once the court of appeals had determ ned t hat
the state trial court’s anbiguous jury instruction was a
constitutional trial error under the Boyde test, it was
bound to apply the harm ess error analysis mandated by

Brecht and find the error harnful before issuing a wit of

habeas cor pus. From these decisions, | incorrectly
concluded that every Penry | constitutional violation
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detected by application of the Boyde test will be a “trial
error” susceptible to harml ess error analysis. This does
not follow however; on the contrary, it seens probable
that nost Penry | violations will be structural defects
that are reversi ble per se, like the defect in the present
case. By its nature a Penry | violation consists of the
absence of the jury’'s constitutionally required capability
to consider and give effect to relevant mtigating
evidence. Therefore, | conclude that after detecting a
constitutional error by application of the Boyde test, it
IS necessary for us to analyze the particular
constitutional deficiency according to the Suprene Court’s
jurisprudential principles to determne if it is a
structural defect which is reversible per se or a trial
error that is susceptible to harm ess error anal ysi s under
Brecht.

Second, having erroneously concluded that a harnl ess
error anal ysis could be perforned on the structural defect
in this case, | unintentionally conpounded ny m stake by
attenpting to apply the Brecht test “to the hypothesi zing

of events that never in fact occurred. Such an enterprise
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Is not factfinding, but closer to divination.” Dom nquez

Benitez, 542 U.S. at 86 (2004) (Scalia, J., concurring).
In other words, | could not exam ne the jury’'s decision
choosing the sentence in this case, because the jury here
never made such a decision. Instead, | erroneously
performed what | thought was a proper harm ess error
exam nation but which in reality was an |nproper
hypot hesi zati on of what the jury would have done had it
been enabled to give effect to the mtigating evidence by
sel ecting the sentence.

For these reasons, the deprivation of the defendant’s
right to a sentencing jury that was able to consi der and
give effect to all of his relevant mtigating evidence by
selecting the appropriate sentence for him in the
particular case, wth consequences that are necessarily
unquanti fi abl e and i ndet er m nat e, unquesti onably qualifies
as “structural defect”, not a “trial error.”

Concl usi on
For these reasons, | concur in the judgnent of the

maj ority opinion.
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EDITH H. JONES, Chief Judge, with whom JOLLY, SMITH, BARKSDALE, GARZA, and
CLEMENT, Circuit Judges, join dissenting from the majority opinion:
|. BACKGROUND
This court voted to rehear Nelson’ s case en banc because we are divided over how to

interpret recent Supreme Court cases — Penry |, Tennard, and Smith — concerning Texas's pre-

1991 death penalty statute. Threeyearsago, wereheard the Robertson case en banc becausewewere
divided over interpretation of the Supreme Court’s Texas death penalty case law leading up to and
including Penry 11.2 The Court’s continuing mixed signals on issues of critical importanceto Texas's
criminad justice syssem are unfortunate. It isto be hoped that, for the sake of certainty, the Court will
clarify itsjurisprudence in the cases on which it just granted certiorari.?

Themagjority opinion grants habeasrelief to Nel son based onan adjective. It concludes
that Nelson’ s mitigating evidence could not be given “full effect” by the jury at sentencing due to the
inadequacy of the pre-1991 Texasdeath penalty special issues. It concludes, based on some language
in the Court’s opinions, that “full effect,” not just “some effect,” is now the baseline for
constitutionally adequate jury evaluation of a defendant’s mitigating evidence.

This conclusion marks a surprising result in a habeas petition governed by AEDPA,

which mandates affirmance of state criminal convictions unlessthe state court’ sdecision wascontrary

2In 1992, we reheard the Graham case en banc for the same reason. Graham v. Collins,
950 F.2d 1009 (5th Cir. 1992) (en banc), aff’d, 506 U.S. 461, 113 S. Ct. 892 (1993).

3See Colev. Dretke, 418 F.3d 494 (5th Cir. 2005), cert. granted, 2006 WL 1523202 (Oct.
13, 2006) (No. 05-11284); Brewer v. Dretke, 442 F.3d 273 (5th Cir. 2006), cert. granted, 2006
WL 1528242 (Oct. 13, 2006) (No. 05-11287).
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to, or an unreasonable application of, federal law. First, Nelson proffered mitigating evidence of asort
that this court hasfrequently encountered: (1) hismother rejected him and he had no relationship with
achild he had sired; (2) he was intoxicated by drugs and a cohol when he committed the crime; (3) he
had troubled relationships with his brother and women; and (4) he suffered from atreatable borderline
personality disorder. This court has upheld numerous capital sentences against claims that similar
evidence could not be given sufficient effect by Texas juries under the pre-1991 statutes. The

Supreme Court has frequently refused to review those decisions, and prisoners were executed.*

“See, e.0., Her nandez _v. Johnson, 248 F.3d 344 (5th Cir.), cert.
deni ed sub nom Hernandez v. Cockrell, 534 U S. 1043, 122 S. C.
621 (2001); Enery v. Johnson, 139 F.3d 191 (5th Cr. 1997), cert.
denied, 525 U.S. 969, 119 S. C. 418 (1998); Davis v. Scott, 51
F.3d 457 (5th Gr.), cert. denied, 516 U S. 992, 116 S. C. 525
(1995); Jacobs v. Scott, 31 F.3d 1319 (5th Cr. 1994), cert.
denied, 513 U. S. 1067, 115 S. . 711 (1995); Lackey v. Scott,
28 F.3d 486 (5th GCir. 1994), cert. denied, 513 U. S. 1086, 115 S
Ct. 743 (1995); dark v. Collins, 19 F.3d 959 (5th Gr. 1994),
cert. denied, 513 U.S. 966, 115 S. Ct. 432 (1994); Mtley v.
Collins, 18 F.3d 1223 (5th Cr.), cert. denied, 513 U S. 960,
115 S. C. 418 (1994); Madden v. Collins, 18 F.3d 304 (5th Cr.
1994), cert. denied, 513 U S. 1156, 115 S. C. 1114 (1995);
Russell v. Collins, 998 F.2d 1287 (5th Cr. 1993), cert. denied,
510 U. S. 1185, 114 S. . 1236 (1994); Callins v. Collins, 998
F.2d 269 (5th Gr. 1993), cert. denied, 510 U S. 1141, 114 S. C.
1127 (1994); Drew v. Collins, 964 F.2d 411 (5th Cr.), cert.
denied, 509 U. S. 925, 113 S. C. 3044 (1993); Lincecumv.
Collins, 958 F.2d 1271 (5th Cr.), cert. denied, 506 U S. 957,
113 S. C. 417 (1992); Barnard v. Collins, 958 F.2d 634 (5th Gr.
1992), cert. denied, 506 U. S. 1057, 113 S. C. 990 (1993); Mayo
v. Lynaugh, 893 F.2d 683 (5th Gr. 1990), nodified sub nom Myo
V. Collins, 920 F.2d 251 (5th Gr. 1990), cert. denied, 502 U S.
898, 112 S. C. 272 (1991).
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Today’ s result suggests a “sea change”® from those decisions and their understanding of the Court’s
case law.

Second, the mgority’s reasoning implies that the Penry line of cases, which was
described by the Court as an “exception” to the “rule,” commencing with Jurek, of the overall

constitutionality of the Texas sentencing issues,® has become the“ new rule” to which Jurek, Franklin,

Graham, and Johnson are now exceptions. Yet Penry | is self-described as “not anew rule” (which

means that it may be applied retroactively in habeas cases),” and none of its progeny has dtered that

characterization. Even more potently, neither Penry 1I, Tennard, nor Smith overruled the other line

of cases. If, however, “full effect” has become the test for mitigating evidence, rather than “some
effect” or “within the effective reach of the jury,” then the mgority’s decision is irreconcilable with

the Jurek-Franklin-Johnson-Graham line of cases.

This court cannot “underrule’ the Supreme Court. Our duty is to harmonize its
decisionsaswell aspossible. We are always bound by the force of stare decisis, which caused Justice
Kennedy to comment in Johnson that

[t]he interests of the State of Texas, and of the victims whose rights
it must vindicate, ought not to be turned aside when the State relies
upon an interpretation of the Eighth Amendment approved by this
Court, absent demonstration that our earlier cases were themselves a
misinterpretation of some constitutional command.

But cf. Johnson v. Texas, 509 U.S. 350, 365, 113 S. C.
2658, 2668 (1993) (stating that Penry did not “effec[t] a sea
change in this court’s view of the constitutionality of the
former Texas death penalty statute”) (quoting Graham 506 U S. at
474, 113 S. . at 901).

®Graham, 506 U.S. at 491, 113 S. Ct. at 910.

‘Penry v. Lynaugh, 492 U.S. 302, 315, 109 S. Ct. 2934, 2945 (1989)(Penry 1).
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Johnson, 509 U.S. at 366, 113 S. Ct. at 2668 (citations omitted).
[I. THE“CLEARLY ESTABLISHED” LAW
With this preface, a closer andysis of the mgority’s opinion can begin. Billy Ray
Nelson’ s habeas petition wasregjected by the state courts for reasons that had nothing to do with this
court’ snow-abandoned “ constitutional relevance” and “uniquely severe” evidentiary thresholds. See

Tennard v. Dretke, 542 U.S. 274, 124 S. Ct. 2562 (2004). The state courts conducted thoughtful

and thorough anayses of Nelson's proffered mitigating evidence, and determined that all such
evidence was sufficiently encompassed by the former Texas specia issues and did not run afoul of

Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934 (1989)(Penry 1).

Nevertheless, and despite the demanding AEDPA “unreasonabl eness standard,”® the
magjority now holdsthat Nelson is entitled to relief because there was a“reasonable likelihood” that
Nelson’s jury was prevented from giving “full effect” to his mitigating evidence. Whether the

standard is that of “full effect” or something else is the principa issue before this court. Only last

8The fact that a federal habeas court woul d have reached a
di fferent conclusion than did the state court is insufficient to
merit habeas relief pursuant to AEDPA. See Brown v. Payton, 544
U S. 133, 147, 125 S. C. 1432, 1442 (2005); Wodford v.
Visciotti, 537 U S 19, 27, 123 S. . 357, 361 (2002). The
Court in Wllians was careful to note that “an unreasonable
application of federal lawis different froman incorrect
application of federal law,” and, as such, the state court’s
application of federal |aw nust be “objectively unreasonable,” as
opposed to nerely incorrect, for habeas relief to be granted.
Wllianms, 529 U. S. at 409-10, 120 S. . at 1521-22 (enphasis in
original); see also Penry v. Johnson, 532 U. S. 782, 793, 121 S.
Ct. 1910, 1919 (2001)(Penry I1). Consequently, this court
over |l ooks the erroneous reasoning of state courts, and reviews
t he reasonabl eness of their ultimate decision. Neal v. Puckett,
286 F.3d 230, 236 (5th Cr. 2002)(en banc), cert. denied, 537
U S 1104, 123 S. . 963 (2003).
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year, the author of today’s mgority opinion stated the test without a “full effect” gloss. “To grant
relief on a Penry claim, we must determine (1) whether the mitigating evidence has met the ‘low
threshold for relevance,’” and, if so, (2) that the evidence was beyond the effective scope of thejury.”

Bigby v. Dretke, 402 F.3d 551, 564-65 (5th Cir. 2005) (Stewart, J.) (citations omitted). The

constitutional relevance of Nelson’ s mitigating evidenceis not at issue here. But to say that a death
penalty must be upheld unless such evidence was “beyond the effective scope of the jury,” as Bigby
does (and as this dissent advocates), is a much different test than whether such evidence could be
given “full effect” by thejury.

The mgority opinion cites every instance in which opinions of the Court — i n

dicta or dissents — have enployed the term “full effect”.
Unfortunately, the course of the Court’s jurisprudence, in our
view, is far nore conplex than reliance on one adjective —“full”
—woul d suggest.

In the beginning, in Jurek v. Texas, 428 U S. 262,

96 S . 2950 (1976), the Suprene Court upheld the
constitutionality of the Texas special issues, noting that Texas’s
sentenci ng schene permtted the jury to “consi der what ever evi dence
of mtigating circunstances the defense can bring before it.” Id.
at 273, 96 S. . at 2957. The special issues were not seen to
preclude the consideration of mtigating evidence, but rather,
served to “guide[] and focus[] the jury’ s objective consideration
of the particularized circunstances of the individual offense and

t he individual offender.” ld. at 274, 96 S. Ct. at 2957. Such
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focusi ng was seen as beneficial, as it pronoted evenhandedness by
the jury, allowed an individualized assessnent of the defendant’s

cul pability, and guarded against arbitrary results. Cf. Lockett v.

Ohio, 438 U S. 586, 605-06, 98 S C. 2954, 2965 (1978)
(invalidating Chio death penalty statute that altogether prevented
the jury fromconsidering relevant mtigating evidence; the Ohio
statute was explicitly conpared unfavorably to the Texas statute).
There is thus no basis to conclude as a general matter that the
Texas special issues wll fail to allow a jury to weigh a
petitioner’s mtigating evidence.

This assessnent of the special issues was confirnmed in

Franklin v. Lynaugh, 487 U S. 164, 108 S. C. 2320 (1988), as the

Suprene Court again rejected a challenge to the constitutionality
of the special issues. In that case the petitioner argued that
mtigating evidence of his good behavior while in prison presented
in his defense had relevance beyond the special I ssues,
particularly the second special issue, which concerns “future
danger ousness.” In denying habeas, the Court held that all
“rel evant aspects” of the petitioner’s <character could be
enconpassed by the second special issue. |d. at 178, 108 S. . at
2329. More inportant, in comenting on the adequacy of the speci al

i ssues, the plurality qualified the broad statenent in Eddings V.

kl ahoma, 455 U.S. 101, 102 S. . 869 (1982), that the sentencing

jury may not be precluded from considering “any relevant,
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mtigating evidence.” In the plurality’s view, Eddings and
Lockett did not prevent a state from “structuring or giving shape
to the jury’'s consideration of . . . mtigating factors.”
Franklin, 487 U S at 179, 108 S. C. at 2330. The Court thus
rejected the contention that a catch-all instruction allow ng the
jury an i ndependent basis for rendering a sentence other than death

was necessary, as such an instruction would overrule Jurek. 1d. at

180 & n.10, 108 S. . at 2330 & n.10. Jurek had approved the
Texas special issues, and the Court had repeatedly referred wth

approval to Texas’s sentencing schene, see Franklin, 487 U S. at

182 n. 11, 108 S. Ct. at 2331 n.11 (citing cases), precisely because
it reconciled the Court’s twin concerns for statutory structuring
and for jury flexibility to consider mtigating evidence. Justice
O Connor’ s concurrence in the judgnent presaged her viewin Penry |
that Jurek did not preclude a “claimthat, in a particular case,”
the special issues were constitutionally inadequate. Penry 1,
492 U. S at 321, 109 S. C. at 2948. However, from FEranklin,
i ncl udi ng Justice O Connor’s special concurrence, it is clear that
the Texas special issues ought to be constitutional in the vast
maj ority of cases.

Utimtely, the question of what exactly it neans for a
court to give “full consideration” to a habeas petitioner’s

mtigating evidence was answered in the cases of G.ahamv. Collins,

506 U.S. 461, 113 S. . 892 (1993), and Johnson v. Texas, 509 U. S.
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350, 113 S. . 2658 (1993). Although G aham cane to the Suprene
Court on collateral, as opposed to direct, review, and was thus

subj ect to anal ysis under Teague v. lLane, 489 U S. 288, 109 S. C

1060 (1989), the case was neverthel ess instrunental in explaining
the sufficiency of state death penalty statutes. |In that case, the
petitioner argued that evidence of his youth and transient
upbringing had mtigating inpact beyond the special issues. The
Court rejected this contention, again turning to Jurek. Death
penalty statutes only had to supply the defendant wth a
“constitutionally adequate” <consideration of his mtigating
evi dence, which Texas’s special issues did. Gaham 506 U S. at

470, 113 S. C. at 899. The majority explai ned Lockett, Eddings,

Ski pper,® Hitchcock,® and Penry | as being constitutionally

defective because “relevant mtigating evidence was pl aced beyond
the effective reach of the jury.” |d. at 475, 113 S. C. at 902.
The fact that the defendant’s evidence m ght have “sone arguable
rel evance” beyond the special issues did not invalidate the speci al
I ssues. Id. at 475-76, 113 S. C. at 902. This is because
“virtually any mtigating evidence is capable of being viewed as
havi ng sone bearing on the defendant’s ‘noral culpability’ apart
fromits rel evance to the particul ar concerns enbodi ed i n the Texas

special issues.” |1d. at 476, 113 S. C. at 902. Again, citing

Skipper v. South Carolina, 476 U.S. 1, 106 S. Ct. 1669 (1986).

1%Hitchcock v. Dugger, 481 U.S. 393, 107 S. Ct. 1821 (1987).
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Franklin and Jurek, the Court determ ned that Texas’'s death penalty

statute allowed mtigating evidence to be adequately considered
whil e perm ssibly focusing the considerations of the sentencing

jury. | d. Graham a mmjority opinion, thus stands for the

proposition that a Texas jury nmay constitutionally render a
sentence of death even where a defendant presents mtigating
evidence that has sone arguable relevance beyond the special
i ssues.

Just nonths later, a majority of the Court in Johnson
reaffirmed the reasoning of Giaham in a direct appeal in which the
appel l ant’s youth as an offender was his major mtigating quality.
Justi ce Kennedy’ s opi nion drew heavily from G aham re-enphasi zi ng
that while

Lockett and Eddings prevent a state from
pl acing relevant mtigating evidence beyond

the effective reach of the sentencer, . . . we
have hel d t hat t here is no ) ) )
constitutional requi renent of unfettered

sentencing discretion in the jury, and states
are free to structure and shape mtigating
evidence in an effort to achieve a nore
rational and equitable adm nistration of the
death penalty.

Johnson, 509 U S at 362, 113 S. CO. at 2666 (citations and
internal quotation marks omtted). Recapitulating the cases

construing Texas's special issues, the Court confirmed a narrow

interpretation of Penry 1, “making it clear that [Jurek, Lockett
and Eddings] can stand together wth Penry.” ld. at 365,

113 S. . at 2667-68. The Court closely anal yzed yout hful ness as
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a mtigating factor and held that “there is anple room in the
assessnent of future dangerousness for a juror to take account of
the difficulties of youth . . . .7 l1d. Penry s condition, in
contrast, rendered hi munable to learn fromhis m stakes and coul d
only be <considered to aggravate, not |essen, his future
danger ousness. !

The Court concluded Johnson wth the observation,
originating in Graham that Jurek would have to be overruled if,

whenever a defendant proffers mtigating evidence “that has sone

arguabl e rel evance beyond the special issues,” a fourth jury issue
in mtigation would be required. [d. at 372, 113 S. . at 2671

Such an issue, as the Court reasoned, would effectively abrogate
the state’s power, repeatedly affirnmed by the Court, to structure

the consideration of mtigating evidence.

“The Court quoted Justice Brennan's dissent in Blystone, which acknowledged the ability
of the Texas specia issues to afford jury consideration of a defendant’s moral culpability:

[ The two special issues] require the jury to
do nore than find facts supporting a
| egislatively defined aggravating
circunstance. |Instead, by focusing on the
del i berat eness of the defendant's actions and
hi s future dangerousness, the questions conpel
the jury to nmake a noral judgnent about the
severity of the crinme and the defendant’s
culpability. The Texas statute directs the
i nposition of the death penalty only after the
jury has decided that the defendant’s actions
were sufficiently egregious to warrant death.

ld. at 371, 113 S. . at 2671 (quoting Blystone v. Pennsylvani a,
494 U.S. 299, 322, 110 S.Ct. 1078, 1091 (1990) (Brennan, J.,
di ssenting)).
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Graham and Johnson are nmmjority opinions of the Court.??

Penry | is also amjority opinion, but Penry | represented a fact-
specific exception to the Jurek line of cases. This was nade

abundantly clear in Gaham 506 U S at 475, 113 S. C. at 902.
What di stingui shed Penry | fromthe aforenenti oned cases was that,
according to Penry's experts, he had extrenely poor inpulse
control, and, owwng to his [imted nental abilities, he was unabl e
to appreciate the consequences of his actions or learn from his
m stakes. Unlike the instant case, there was no suggestion that
Penry’s condition would inprove; his brain danage was allegedly
per manent . Such evidence mght have dimnished Penry’'s
culpability, but it also served to indicate, as all sides agreed,
that he woul d al ways be a threat to society. As such, with regard
to the “future dangerousness” special 1issue, Penry’'s evidence

served “only as an aggravating factor” for the jury. 1d. at 323,

109 S. . at 2949. The defense found itself in the unenvi abl e

position of arguing that a “juror should vote ‘no’ on one of the
speci al issues even if she believed the State had proved t he answer
should be *yes.’”” [d. at 325, 109 S. C. at 2950. The prosecution
inturn stressed that “the jurors had taken an oath to follow the

law, and that they nust follow the instructions.” | d. Thi s

2Notably, in both Graham and Johnson, spirited dissents capture the same debate over
“full effect” and “some effect” that preoccupies us still; but the advocates of “full effect” lost.
See, e.q., Graham, 506 U.S. at 504, 113 S. Ct. at 917 (Souter, J., dissenting); Johnson, 509 U.S.
at 374, 113 S. Ct. at 2672. (O’ Connor, J., dissenting).
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created a uniquely unfortunate situation in which a reasonable
juror could credit the mtigating evidence and feel a sentence
other than death was warranted for Penry, yet nevertheless be
conpelled to answer the special issues in the affirmative and
render a sentence of death. Unlike Graham and Johnson, in which
the juries had the ability to give at |east “sone effect” to the
mtigating evidence presented by the defendants, it was “i npossi bl e
to give neaningful mtigating effect” to Penry’s evidence through
the special issues. Gaham 506 U S at 474, 113 S. C. at 901.
The Penry | jury had “no vehicle for expressing the viewthat Penry
did not deserve to be sentenced to death.” Penry I, 492 U S. at
326, 109 S. C. at 2951.13

To quote Gaham again: “In Penry, the defendant’s
evi dence was pl aced before the sentencer but the sentencer had no

reliable neans of giving mtigating effect to that evidence.”

Graham 506 U S at 475, 113 S. C at 902 (enphasis added).
Penry | was thus “limted . . . [in] its scope,” as otherw se, it
coul d not be consistent with Jurek and Lockett, both of which were

repeatedly reaffirmed by the Court. Johnson, 509 U S. at 304,

BThis reading of Penry | is entirely consistent with, and
i ndeed anticipates, the Court’s later decision in Penry v.
Johnson, 532 U.S. 782, 121 S. C. 1910 (2001)(Penry I1). As with
Penry I, the Penry Il Court rejected as “arbitrary” a death
penalty systemthat would encourage a juror to provide a “fal se
answer” to one of the special issues, thereby violating his oath
as a juror. |d. at 801, 121 S. C. at 1923. It is only in these
rare circunstances that a jury finds itself without a vehicle to
provide a “reasoned noral response” to the defendant’s evidence.
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113 S. C. at 2668. In short, the “clearly established | aw as of

1994 is not, as the majority argue, the Penry | “full effect” test,
but instead consists of Penry | together with G aham Johnson,

Franklin, and Jurek.

The Court’s subsequent decisions in Penry |1, Tennard v.

Dretke, and Smth v. Texas have nuddi ed the waters, but they have

not replaced, much |ess overruled, Jurek, Franklin, Gaham and

Johnson. Each of the nobre recent cases resolves a narrow
procedural issue. Penry 11 <considered the sufficiency of a

“nullification instruction” to the jury that Texas courts thought
woul d alleviate the problemin Penry’s case. The Court expl ai ned
why the nullification instruction would cause jurors to violate
their oaths if they felt, notwi thstanding that Penry’s condition
required a positive answer to his deliberateness and future
dangerousness, he was |ess culpable because of his nental
retardation. The Court’s opinion nentions “full effect” once, but
its overruling of the nullification instruction was not tied to
whet her the jury could give “full effect” to Penry’s mtigating
evidence. The jurors’ catch-22 was independent of the anount of
the mtigating effect.

In Tennard, the Court held that the Fifth Grcuit’s
“uni quely severe pernmanent handicap” and “nexus” tests for
identifying Penry evidence were incorrect, and that for COA

pur poses, “reasonable jurists would find debatable or wong the

121



District Court’s disposition of Tennard's |owlQ based Penry
claim” Tennard, 542 U S. at 289, 124 S. C. at 2573. I ndeed,
Tennard found that the petitioner’s low | Q evidence had “the sane
essential features” as Penry’s nental retardation evidence: H s | ow
| Q could be considered irrelevant to mtigation while having only
aggravating relevance to his future dangerousness. Id. at 288,
113 S. CG. at 2572. Tennard did not cite G aham or Johnson.
Because the decision expressly nodels its analysis on Penry I, it

cannot be said to extend Penry | or to undercut G aham or Johnson.

Nowhere does Tennard require that the jury be able to
give “full effect” to mtigating evidence in its sentencing
deli berations. Instead, the Court quotes a potpourri of earlier
decisions requiring states to enable the jury to “consi der and gi ve
effect to” mtigating evidence;! forbidding states to “preclude the
sentencer from considering any ‘relevant mtigating evidence ”;?®
and asserting virtually no limts on a defendant’s ability to
proffer relevant mtigating evidence.?® Tennard conpels Texas
courts confronted with low I Q evidence to submt a proper special

I ssue; Tennard also counsels fact-specific evaluation of

“Boyde v. Cdlifornia, 494 U.S. 370, 377-78, 110 S. Ct. 1190, 1196 (1990). Boyde held
that jury discretion could be guided by the States.

>Payne v. Tennessee, 501 U.S. 808, 822, 111 S. Ct. 2597, 2606 (1991).

1°Eddings v. Oklahoma, 455 U.S. 104, 114, 102 S. Ct. 869, 877 (1982).
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petitioners’ mtigation evidence for its application within the
pre-1991 Texas special issues.

A final word about Tennard: Justice Kennedy concurred.
Does this nean that he had changed his m nd since he wote Johnson,
or that he viewed Tennard as reconcilable with Johnson? A
“reasonabl e jurist” would drawthe | atter concl usion, since one can
hardly assune Justice Kennedy would have failed to explain his
departure from the very explicit cabining of Penry | that he
acconplished with the majority opinion in Johnson.

Smth v. Texas, 543 U. S. 37, 125 S. C. 400 (2004), is

the nost recent case in the Penry line, and it, too, represents a
narrow procedural hol ding. The Court reversed a Texas Court of
Crimnal Appeals decision that wutilized the “constitutional
rel evance” tests adopted by the Fifth Crcuit but rejected in
Tennard, and purported to distinguish a nullification instruction
fromthe instruction overruled by the Suprene Court in Penry ||

That the Court would enforce its prior decisions with a per curiam
reversal is hardly surprising. That the Court would enpl oy such a
brief opinion to expand the reach of Penry |I and underm ne G aham

and Johnson sub silentio is unlikely. The majority in this case

points to |anguage supporting the “unlikely” reading. Smth
initially quotes Penry 11 as holding a simlar nullification
instruction inadequate to enable a jury to give “ful

consideration” and “full effect” to defendant’s mtigating
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circunstances. In the third paragraph of the decision, the Court
states: “Approximately two years prior to the trial, we had held
that presenting only these two special issues, w thout additional
instructions regarding the jury's duty to consider mtigation
evi dence, violated the Eighth Arendnent.” 1d. at 39, 125 S. C. at

402 (citation omtted). After explaining the plain errors in the

state court’s decision, the Smth Court states that: “as in
Penry Il, the burden of proof on the State was tied by law to

findings of deliberateness and future dangerousness that had
little, if anything, to do with the mtigation evidence petitioner
presented.” Id. at 48, 125 S. C. at 407 (footnote omtted).
Smth's mtigation evidence included potentially organic |earning
disabilities and speech handi caps; |ow | Q and speci al education in
school ; good behavior in school; a drug-addicted crimnal father;
and his age of nineteen at the date of the offense. Smth
concl udes, w thout analysis of the types of mtigating evidence,
that because it was “relevant mtigation evidence for the jury

under Tennard and Penry 1, the nullification instruction was

i nadequate under Penry 11. [d. at 48-49, 125 S. C. at 407.

This court may not overlook the potentially broad
| anguage in Smth. On the other hand, Smth failed to cite or

di stinguish Jurek, Franklin, Gaham or Johnson. Since Chief

Justice Rehnqui st and Justice Kennedy joined Smth, the question

again ari ses whether they did so in deference not just toalimted
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view of Penry Il and Tennard but al so, and wit hout explanation, to
a de facto overruling of G aham and Johnson through Smth’s casual
i ncorporation of the appellant’s youth, good school behavior, and
di sadvant aged (not abused) chil dhood as Penry mtigation evidence.
Finally, notwithstanding Smth's two references to “ful

effect,” the opinion also quotes Penry Il as recogni zing that “the
key under Penry | is that the jury be able to ‘consider and give
effect to [a defendant’s mtigation evidence] 1in inposing
sentence.’” Smith, 543 U S. at 46, 125 S. C. at 406 (enphasis in
original).

“@Gving effect” to mtigating evidence is not the sane as
allowing a jury to give “full effect.” The latter fornmulation, in
effect, rejects astate’s ability to focus the jury’ s consideration
of mtigating evidence. Here lies the crux of our difference with
today’s mmjority opinion. Despite its efforts to turn narrow
procedural decisions and inprecise |anguage into a constitutional
mandate of “full effect,” the Suprenme Court’s case law wll not

support that concl usion. As an inferior court, we can overl ook

neither Jurek, Franklin, Gaham and Johnson, nor Penry |

Penry 11, Tennard and Smth. Sadly, for the State of Texas, for

certainty and stare decisis, and for defendants who deserve to know

their fate before the last mnute, we seem no further along in
under st andi ng t he Court’s pronouncenents today than we were fifteen

years ago when we reheard Graham en banc. See Grahamyv. Collins,
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950 F.2d 1009 (5th Cir. 1992) (en banc), aff’'d, 506 U S. 461,
113 S. Ct. 892 (1993).

The interrelated rules we believe nust be holistically
drawn fromthe Court’s decisions —until we are told otherwi se —
are as follows: First, courts must consider all mtigating
evidence for its conprehensibility within the Texas speci al issues.
Second, if, as with Penry | and Tennard low |IQ evidence, the
prof fered evi dence has only aggravating force beyond the i ssues of
del i ber at eness and f ut ure dangerousness, re-sentencingis required.
In such cases, the proffered evidence was “beyond the effective
reach of the jury” such that “the jury was precluded from
considering the evidence.” Third, evidence of such qualities as a
def endant’ s yout hful ness at the date of the crine and a “transi ent”
upbri ngi ng!’ can, however, be considered within the special issues.

[11. THE M Tl GATI NG EVI DENCE

Nel son offered in evidence that (lI) his nother rejected
him (2) he had troubled rel ationships with his brother and wonen;
(3) he was denied a relationship with his child; (4) he was
i ntoxi cated by drugs and al cohol when he conmtted the crine; and
(5) he suffered froma treatable borderline personality disorder.
The majority opinion dwells principally on the |ast elenent,
subsidiarily on the rejection by his nother, and not at all on

Nel son’s substance abuse or other troubled relationships.

"See Graham, 506 U.S. at 476, 113 S. Ct. at 902.

126



Consequently, we focus on the first two characteristics. It nust
be pointed out, though, that the mgjority’s “full effect” test
apparently renders the pre-1991 Texas sentencing hearing
constitutionally inadequate for any mtigating evidence except for
yout hf ul ness (and good behavior in prison).® After all, nearly any
mtigating evidence can be said to have “sone arguabl e rel evance”
beyond the del i berateness and future dangerousness inquiries.

Nel son’s expert, Dr. Hi ckman, testified that Nel son had
anger issues resulting from his childhood experiences, and that
treatnent for his borderline personality disorder would require
| ong-term psychot herapy and nedi cati on. H ckman al so suggested
that individuals with borderline personality disorder tend to be
difficult to treat, and success with Nel son was not guaranteed.
However, Hickman further testified that if successfully treated,
Nel son woul d no | onger represent a danger to society.

Nel son’ s evidence is fundanental ly distinguishable from
that of Penry, who was presented as bei ng beyond treat nent because
of an insufficient nental acuity and inability to learn fromhis
m stakes. In contrast, Nelson's defense offered the jury evidence
that Nel son could get better, and that if he spent the rest of his
life in prison, he would no |longer represent a future danger to
society. Unlike Penry, but |like the defendant in G aham Nelson’s

attorneys could honestly and “vigorously urge[] the jury to answer

18See Franklin, 487 U.S. at 179 n.9, 108 S. Ct. at 2330 n.9.
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‘no’ to the special issues based upon” the evidence presented.
Graham 506 U. S. at 475, 113 S. C. at 902.

Wth regard to the “deliberateness” of the crine,
Nel son’s jury could have concluded, based on his maternally-
deprived wupbringing, his ®“anger issues” and his poor inpulse
control, that he did not sexually abuse his victins and nurder
Charl a Wheat “deliberately.” He was, in other words, too warped to
have acted responsibly. Alternatively, the jury could have
bal anced these mtigating factors against his self-induced drug
abuse and intoxication, and the speculation enbodied in
Dr. H ckman’s connecting his behavioral problens to the crine, and
found this crime to be “deliberate.”

Nel son’s jury was al so presented with clear alternatives
in regard to future dangerousness. It could believe H ckman’s
testi nony and concl ude that Nel son was | ess norally cul pabl e, given
his nmental illness, and that with proper treatnent, Nelson woul d
not present a future danger. Alternatively, the jury could follow
the prosecution’s theory that Nelson was fully cul pable for his
actions and would continue to be dangerous even in prison.! That
the jury chose the latter assessnent of Nel son does not nean that

habeas relief nust issue. I ndeed, in order to even make a

pl ausi bl e argunent that a Penry violation occurred in the instant

®The prosecution did not agree with Hi ckman’s assessnent of
Nel son’s nental condition, as it did not have sufficient evidence
to make a diagnosis. Its expert, Dr. Gigson, concluded only
t hat Nel son woul d continue to pose a threat.

128



case, the majority recasts the record to suggest that Nel son woul d

be untreatable. This is sinply not the case. Dr. Hickman's
purpose for testifying was not just to illustrate Nelson’'s
condition but to denonstrate his potential for change. That

potential clearly found mtigating expression in both the
“del i ber at eness” and “future dangerousness” issues.?

Because this case is reviewed under AEDPA, we nust, as
the majority acknow edges, find the state courts’ resol ution of the
Penry issue not sinply wong, but unreasonable. Further, the
“unr easonabl eness” nust here stemfroma conclusion that there is
a “reasonable likelihood” —not a “nere possibility” —that the

jury applied the two issues in a way that prevents the
consideration of constitutionally relevant evidence.” Johnson

509 U S at 367-68, 113 S. CO. at 2669 (paraphrasing Boyde,
494 U. S. at 380, 110 S. Ct. at 1198). The “reasonable |ikelihood”
standard is applied according to a “comobnsense understandi ng of

the record in the light of all that has taken place at the trial.”

ld. at 381, 110 S. C. at 1198. Finally, the fact that “a juror

®The majority further relies upon a string of hypotheticals
to create its Penry violation. |[If his jury believed that Nel son
suffered from borderline personality disorder; if that jury
beli eved that Nel son was untreatable or would not receive proper
treatnent in prison; and if that jury concluded that Nelson’s
mental illness had aggravating effect as to the special issues,
only then is it possible that the jury m ght have felt conpelled
to answer “yes” as to the future dangerousness special issue,
even if the jury wished a sentence other than death due to
Nel son’s borderline condition. This attenuated theory of the
jury deliberations extends Penry | far beyond its intended
boundaries, w thout instructions fromthe Suprene Court.
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mght view the evidence . . . as aggravating, as opposed to
mtigating, does not nean that the rule of Lockett is violated.”
Johnson, 509 U S at 368, 113 S. C. at 2669. As illustrated
above, there is no reasonable |ikelihood that the jury applied the
special issues in an unconstitutional manner; in expressing its
“reasoned noral response” to Nel son’s evidence, the jury coul d have
relied upon H ckman’ s testi nony and concl uded t hat Nel son woul d not
remain a danger in prison. Based on our interpretation that
Johnson and G aham remain good | aw, coexisting with Penry and its
progeny, we cannot subscribe to the unreasonabl eness of the state
courts’ determ nation.

Clearly, the evidence of atreatable nental condition and
a deprived fam |y background coul d be af forded deci sive, if perhaps
not “full,” mtigating effect under the pre-1991 sentenci ng schene.
The Court stated in G aham

We see no reason to regard the circunstances
of Grahamis famly background and positive

character traits in a different light [from
Franklin]. Grahanis evidence of transient
upbringing [while his nother spent 1ong
peri ods hospitalized for a “nervous

condition”] nore closely resenbles Jurek’s

evidence of age, enploynent history, and

famlial ties than it does Penry’s evidence of

mental retardation and harsh physical abuse.
Graham 506 U.S. at 476, 113 S. Ct. at 902.

The Court, of course, held in Gahamthat to require an
additional jury instruction would be a “newrule” of constitutional

| aw. W do not pretend that Nelson’s evidence of personality
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di sorder and nmaternal rejection is on all fours wth Jurek,

Franklin, Graham or Johnson. But the majority cannot pretend that

such evidence —of a treatable nental condition and not “harsh

physi cal abuse” —conpel s habeas relief based on Penry |, Penry |1,

Tennard or Snmith.?
Rei nforci ng our conclusion is the inconsistency between
the mgjority’s analysis of a treatable nental disorder today and

our court’s analysis of an wuntreatable nental condition

schi zophrenia —a year ago. See Bigby v. Dretke, 402 F. 3d 551 (5th

Cir. 2005). Today’'s mgjority overrules the decision in Lucas V.
Johnson, 132 F.3d 1069 (5th G r. 1998), which held that the Texas
speci al issues furnished sufficient scope for ajury to give effect
to evidence of a treatable nental condition. [|d. at 1082-83. Last
year, in Bigby, the author of today’s opinion distinguished Lucas
because of the different ramfications of a treatable nental
di sorder under the Texas special issues. Bigby, 402 F.3d at 571.
| f Bigby found no conflict between Lucas and the Court’s deci sions
in the Penry line, how can the nmgjority assert today that a

conpar abl e deci sion by the Texas courts was “unreasonabl e?” 22

ZThe holding of Graham, based on Teague, is that Penry | did not dictate constitutional
relief based on the defendant’ s youthfulness. How, then, could the different evidence of a
treatable mental disorder have become so indistinguishable from Penry as to render the state
court’s decision in this case unreasonable?

2Today’ s majority decision is also squarely contrary to the recent decision in Cole v.
Dretke, 418 F.3d 494 (5th Cir. 2005) cert. granted, that the “Texas specia issues allowed the jury
to give ‘full consideration and full effect’” to Col€’ s mitigating evidence of a destructive family
background. Id. at 511. Nevertheless, two members of today’s mgority panel joined the Cole
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V. CONCLUSI ON
Nel son’ s evi dence had constitutionally adequat e
mtigating effect as to both of the special issues, and his jury

was neither foreclosed fromgiving effect to the evidence by the

Texas special issues, nor was it put in the position of rendering
a false verdict, as in Penry | and Penry 11. If the majority’s
expansi ve readi ng of Penry conpels the result reached today, it is
to be hoped that the Suprene Court will so informus definitively
in the cases now pending before it. Because none of the Court’s
precedents to date conpels the “full effect” test or the result

reached by the majority, it cannot be said that the state courts

unreasonably applied federal law. | would deny habeas relief, and
therefore, | respectfully dissent.
decision.
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JERRY E. SMTH, Circuit Judge, dissenting:

| enthusiastically join the superb dissenting opinions penned
respectively by Chief Judge Jones and Judges O enent and Owen.
| dissent separately, not to discuss the nerits of this case but to
hi ghl i ght the enbarrassi ng procedural tangle caused by the various
actions of the Suprene Court and this court in Penry-rel ated cases.

Inits Penry cases, this court has been inconsistent in decid-
ing whether to (1) finalize a case and i ssue the nmandate, (2) grant
en banc rehearing, or (3) hold a case indefinitely. Presunmably the
i nstant case (Nel son) was taken en banc to reconcile this circuit’s
Penry jurisprudenceSSthat is, to harnonize our nunerous Penry-
rel ated cases with each other and with t he opaque pronouncenents of
the Supreme Court.! But if that were true, one would think the
court would want to hold up on finalizing any Penry deci sions until
the en banc court has spoken. |Instead, we have had a potpourri of
actions on our various Penry cases. Any well-intentioned plan to
step back and conprehensively review our Penry jurisprudence has
crashed and burned.

An exam nation of the tinme line in this court’s Penry cases

only adds to the confusion. The panel decision in Nelson was is-

! Inits most recent explication of its habeas corpus jurisprudence, the Court has reminded
usthat in interpreting “clearly established Federal law” under 28 U.S.C. § 2254(d)(1), we look
only to the Court’s holdings and not its dicta. Carey v. Musladin, No. 05-785, 2006 U.S. LEXIS
9587, at *8-*9 (U.S. Dec. 11, 2006) (reversing afinding by the Ninth Circuit that the state court
had unreasonably applied clearly established Federa law).



sued on August 12, 2003.2 The Suprenme Court issued Tennard V.
Dretke, 542 U. S. 274 (2004), on June 24, 2004. Four days later the
Court granted certiorari, vacated, and remanded Nel son “for further
consideration in light of Tennard . . . ."3

On remand in Nelson, this court issued its panel opinion on
March 1, 2006, stating that “[t]his death penalty case i s reconsi d-
ered pursuant to the Suprene Court’s instruction following its sum
mary grant of certiorari and the vacating of our prior opinion
based on Tennard . . . .”* No petition for rehearing or for re-
hearing en banc was ever filed in Nelson. Nonet hel ess, on
March 13, 2006, this court, “on the Court’s own notion,” voted to
rehear Nel son en banc.?®

In Tennard, which is the nost promnent recent Fifth Crcuit
Penry case, however, no judge held the nandate to await an en banc
decision in Nelson. Tennard is the nost significant of our current
Penry cases because the Suprene Court vacated the panel opinion
and, in an opinion by Justice O Connor, rebuked this court for its

approach to Penry questions.® On remand in Tennard, a Fifth Cr-

2 See Nelson v. Cockrell, 77 Fed. Appx. 209 (5th Cir. Aug. 12, 2003).

% Nelson v. Dretke, 542 U.S. 934 (June 28, 2004).

* Nelson v. Dretke, 2006 U.S. App. LEXIS 5272, at *1 (5th Cir. Mar. 1, 2006).
®> Nelson v. Dretke, 442 F.3d 912, 912 (5th Cir. Mar. 13, 2006) (per curiam).

® See Tennard, 542 U.S. at 282-89 (2004) (O’ Connor, J.).
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cuit panel issued its opinion on March 1, 2006, which i s coi nci den-
tally the sanme day the panel opinion in Nelson, renmanded in |ight
of Tennard, also issued.’” Yet, no judge held the mandate in Ten-
nard, and no effort was nmade either to reconsider Tennard en banc
or to put that case on hold pending en banc reviewin Nel son. One
can only guess that a significant fact for sone judges was that the
habeas petitioner had prevailed on remand i n Tennard; noreover, the
| osing party (the state) did not petition for rehearing.
O her Penry cases of note were active at this tinme. On Novem
ber 15, 2004, the Suprene Court had vacated and remanded Col e v.
Dret ke, 99 Fed. Appx. 523 (5th Cr. May 19, 2004) (per curiam, for
reconsideration in light of Tennard.® The panel issued its opinion
on remand in Cole v. Dretke, 418 F. 3d 494 (5th CGr. July 22, 2005),
and affirnmed the judgnent denying habeas relief. In Cole v. Dret-
ke, 443 F.3d 441 (5th Gr. Mr. 17, 2006) (per curiam, however,
and unlike in Nelson, this court, after a poll, denied rehearing en
banc over a strong dissent that included the foll ow ng statenent:
“The responsi ble, efficient and just course . . . would have been
for us to resolve pronptly en banc the inportant issues
rai sed by the Col e panel decision and allow tine for possible cor-

rection by the Suprenme Court before permtting our numerous other

" See Tennard v. Dretke, 442 F.3d 240 (5th Cir. Mar. 1, 2006).

8 See Abul-Kabir v. Dretke, 543 U.S. 985 (Nov. 15, 2004).
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death penalty panels to generate nore decisions without either en
banc or renewed Suprene Court gui dance.”® This was four days after
the court had granted en banc review in Nel son.

Also pending is Coble v. Dretke, 444 F.3d 345 (5th Cr.
Mar. 22, 2006), in which the panel, vacating the opinionit hadis-
sued in Coble v. Dretke, 417 F.3d 508 (5th Cr. July 18, 2005),
t ook specific account of the Suprenme Court’s decisions in Tennard
and Smth v. Texas, 543 U S. 37 (Nov. 15, 2004) (per curiam, in
affirmng the dismssal of the habeas petition.® A judge pl aced
a hold on the nmandate in Coble from August 8, 2005, through March
22, 2006, and again fromJuly 17, 2006, to the present. A petition
for rehearing en banc is pending in Coble, but there has been no
en banc poll.

Sonewhat simlarly situated to Coble is the Brewer case, in
whi ch the panel issued its initial opinion on May 31, 2005.% On
June 21, 2005, a judge placed a hold on the nandate and has not re-
leased it in the intervening eighteen nonths. On March 1,
2006SSt he sanme day the panel opinion issued in NelsonSSthe panel,
in Brewer v. Dretke, 442 F.3d 273 (5th Gr. Mar. 1, 2006) (per cur-

iam, denied the petition for panel rehearing (taking no action on

° Cole, 443 F.3d at 443 (Dennis, J., dissenting from denial of rehearing en banc).
19 Coble, 444 F.3d at 358 n.11.

" See Brewer v. Dretke, 410 F.3d 773 (5th Cir. May 31, 2005).
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the petition for rehearing en banc), wthdrewits opinion, and is-
sued a new one. A petition for rehearing en banc renmai ns pendi ng
in Brewer.

And then thereis, finally, Garcia v. Quarterman, 456 F. 3d 463
(5th Gr. July 13, 2006). There the panel grappled with Tennard
and with this court’s rel evant casel aw, includi ng Brewer and Bi gby
v. Dretke, 402 F.3d 551 (5th Gr. Mar. 8, 2005), cert. denied, 126
S. C. 239 (2005). A judge held the mandate in Garcia on July 21,
2006, and a petition for rehearing en banc renai ns pendi ng.

The Suprene Court’s responses to the foregoi ng have been sone-
what perplexing after the i ssuance of its latest (2004) opinion in
Tennard. The nobst surprising developnent is that on QOctober 13,
2006, the Court granted a petition for wit of certiorari in
Brewer.'?2 This is peculiar, because in Brewer the Fifth Circuit has
not yet acted on the petition for rehearing en banc and has not is-
sued the mandate. Possibly the H gh Court relied on the inaccurate
statenent in Brewer’s certiorari petition that his “petition for
rehearing en banc was eventually denied.”*® |In fact, our order
W thdrawi ng the first opinion specifically stated that “[t] he peti -

tion for panel rehearing is DEN ED.” Brewer remains pending in

12 See Brewer v. Quarterman, 127 S. Ct. 433 (Oct. 13, 2006).
13 Petition for Writ of Certiorari in No. 05-11287, Brewer v. Quarterman, at 2.

4 Brewer, 442 F.3d at 275 (emphasis added).
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this court, awaiting, at least in part, the i ssuance of the en banc
deci sion in Nel son.

There is no jurisdictional bar to Supreme Court review of non-
final cases fromthe courts of appeals, but it is unusual.® Per-
haps the Court, in granting review in Brewer despite its non-
finality in this court, was influenced by Brewer’s insistence that
the “court’s intervention is once again necessary to resolve once
and for all the enduring confusion in the courts bel ow regarding
t he scope of Penry.”1® Yet, the postures of Brewer, Coble, and Gar-
cia are the sane in this court: In all three, panel opinions deny-
i ng habeas relief have been i ssued, petitions for rehearing en banc
have been fil ed, and the mandat es have been stayed. The only dif-
ference is that in Brewer the petitioner, based on a m staken view
of the procedural status of the case in the court of appeals, filed
a certiorari petition and has been rewarded (for whatever reason)
wth the Suprene Court’s grant of review

The Suprene Court has scheduled a trifecta of Penry cases for
argunent on January 17, 2007. The sane day it granted certiorari

in Brewer, it also did so in Cole, with Col e and Brewer consoli -

> ROBERT L. STERN ET AL., SUPREME COURT PRACTICE 75-78 (8th ed. 2002) (citing 28
U.S.C. § 1254(1)).

16 Petition for Writ of Certiorari, supra, at 13.
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dated for argunent.!” One week before granting certiorari in Brewer
and Cole, the Court granted reviewin a Penry case fromthe Texas
state courts.'® The Court’s willingness to address Penry questions
once again is welcone. Perhaps the H gh Court will issue a tongue-
| ashing |i ke the one Justice O Connor penned in Tennard.!® |f so,
it will be despite this court’s honest attenpts to apply the
Court’s sundry pronouncenents.

As Chief Judge Jones wisely states in her dissent in Nelson,
“[t]his court cannot ‘underrule’ the Suprene Court. Qur duty isto
harnoni ze its decisions as well as possible. W are always bound
by the force of stare decisis.” So maybe, on the other hand, the
current Court will determ ne that the various panels of this court,
in the cases discussed above, have correctly applied the Court’s
precedents, as ny dissenting colleagues show in their able
opi ni ons.

Inthis regard, it is unfortunate that the en banc majority in

Nel son has insisted on issuing its majority opinion at this tine,

" See Abdul-Kabir v. Quarterman, 127 S. Ct. 432 (Oct. 13, 2006).

18 See Ex parte Smith, 185 S.W.3d 455 (Tex. Crim. App. Mar. 1, 2006), cert. granted,
127 S. Ct. 377 (Oct. 6, 2006).

19 “Despite paying lipservice to the principles guiding issuance of a COA, . . . the Fifth
Circuit . . . invoked its own restrictive glosson Penry | .. ..” Tennard, 542 U.S. at 283. “The
Fifth Circuit’ s test has no foundation in the decisions of this Court.” 1d. at 284. “The Fifth
Circuit was likewise wrong to have refused to consider the debatability of the Penry question . . .
U 1d. at 287. “[T]he Fifth Circuit’s screening test has no basisin our precedents. ...” Id. Itis
interesting to note Justice O’ Connor’ s repeated reference to this court not as “the Court of
Appeals,” but as “the Fifth Circuit,” apparently to emphasize her obvious pique.
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in the wake of the grants of certiorari that | have noted. I n-
stead, this court should have denied en banc rehearing in all the
recent Penry cases (Nel son, Brewer, Cole, Coble, and Garcia), so as
to give the Suprene Court the option of picking various ones of
them for review. By our pieceneal and inconsistent approach, we
have the incongruous situation of sone cases held and ot hers not,
and of sone with certiorari petitions and sone not, and l|lastly of
a case (Nelson) in which this court granted en banc revi ew w t hout
even the benefit of a petition for rehearing, and now has insisted
on issuing an en banc nmajority opinion in Nelson wthout the pre-
di ctabl e gui dance that will conme fromthe Suprenme Court’s reviewin
the cases to be argued on January 17. The en banc majority’ s rush
to judgnent is, in that sense, truly regrettable, and | respect-

fully dissent.
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EDITH BROWN CLEMENT, Circuit Judge, with whom JONES, Chief Judge, JOLLY, SMITH,
BARKSDALE, and GARZA Circuit Judges, join dissenting from the mgority opinion:

AEDPA requiresusto defer to the state habeas court’ sdetermination that the jury was not prevented
from considering al the mitigating evidence within the special issues because that holding is neither
contrary to nor an unreasonabl e application of Supreme Court precedent.* Accordingly, | respectfully
dissent.

While this court has had many occasions to address Penry issues generally, the Supreme Court has
spoken relatively very few times on the contentious issue presently before us. Jurek (youth,
employment history, aid to family), Franklin (good behavior in prison), Penry | & 1l (mentd
retardation, child abuse), Graham (youth, transient upbringing, good character traits),> Johnson
(youth), Tennard (constitutional relevance, low 1Q), and Smith (constitutional relevance, Penry ||
instruction, youth, organiclearning disability, low 1Q, good behavior in school, drug-addicted father).
None of those cases deal specifically with the type of mitigating evidence offered by Nelson, i.e.,
familial discord (rejection by his mother, trouble with hisbrother, inability to relate to hisillegitimate
child), drug and alcohol addiction and abuse, and (theoretically treatable) borderline personality

disorder. Further, none of those cases gave the Supreme Court the opportunity—now before us—to

The district court quotes the following language from the state habeas court’ s decision:
“The jury charge and the special issues allowed the jurors to give effect to all presented mitigating
evidence in their answersto the specia issues....” D. Ct. Order at 37. A more precise
statement, per Boyde v. California, 494 U.S. 370, 380 (1990), would have been that there is no
reasonable likelihood that the jury applied the specia issues in away that prevented it from
considering Nelson’s mitigating evidence. Nonetheless, there is no material difference for
purposes of our review.

Graham, as the majority opinion notes, merely held that precedent in 1984 did not dictate
that the petitioner should be granted relief based on his potentially mitigating evidence.
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apply AEDPA principles to focus on the reasonableness of the state court’s ruling rather than the
merits of the petitioner’s claim.® Since the Supreme Court has not spoken to the precise type of
mitigating evidence at issue here—and certainly had not done so by 1994, when Nelson’s conviction
became final—it will be difficult to say that, under AEDPA, the state habeas court acted contrary to
or unreasonably applied federal law as determined by the Supreme Court.

The Supreme Court’ s decision in Brown v. Payton, 544 U.S. 133 (2005), is on-point and deserves
more emphasis than the mgority opinion grantsit. There, the California Supreme Court, applying
Boydev. California, 494 U.S. 370 (1990), had held that there was no reasonable likelihood that the
jury believed it was required to disregard the petitioner’ s mitigating evidence while applying the jury
ingructions.* Payton, 544 U.S. at 139. The Ninth Circuit, concluding that the state court

unreasonably erred, granted habeas relief.®> 1d. at 140. Stringently applying AEDPA’s deferential

*Only Penry Il and Tennard are post-AEDPA federal habeas cases. The majority
opinion’s contention that the Court was “fully aware of the analytical constraints imposed by the
deferential AEDPA standard of review,” Mg. Op. at 18, is a gentle way of obscuring that the
Court did not decide whether the evidence fit within the specia issues, since that question had
been answered in Penry |. Rather, the Court granted habeas relief based on the Texastria court’s
use of a nullification instruction. In Tennard, the Court similarly did not consider whether the
mitigating evidence fit within the jury instructions. Rather, the Court struck down this circuit’s
“constitutional relevance’ screening test and remanded for further proceedings.

“The challenged instructions included the “factor (k) instruction,” which is California's
version of acatch-all instruction. “[1]t directed jurorsto consider any other circumstance which
extenuates the gravity of the crime even though it is not alegal excuse for the crime.” Payton,
544 U.S. at 137 (internal quotation marks and alteration omitted). Even though called a “catch-
al,” thisinstruction sometimes may act to preclude the jury from considering relevant mitigating
evidence. See Belmontesv. Brown, 414 F.3d 1094, 1102 n.1 (9th Cir. 2005).

*The state court had held that Payton’s mitigating evidence (sincere commitment to God,
involvement in prison ministry, calming effect on other prisoners) of his post-crime behavior could
be considered within the jury instructions. The Ninth Circuit granted habeas relief, believing that
Supreme Court precedent upholding the factor (k) instruction applied only to pre-crime evidence.

(continued...)
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standard of review, the Supreme Court reversed the Ninth Circuit. 1d. at 141-43. The Court held
that, under AEDPA, “[€]ven on the assumption that [the state court’s] conclusion wasincorrect, it
was not unreasonable, and is therefore just the type of decision that AEDPA shields on habeas
review.” 1d. at 143. Concurring, Justice Breyer stated that, “In my view, thisis a case in which
Congress' ingtruction to defer to the reasonable conclusions of state-court judges makes a critical
difference.” 1d. at 148 (Breyer, J., concurring).

Were | a Cdifornia state judge, | would likely hold that Payton’s penalty-phase

proceedings violated the Eighth Amendment. . . . [T]here might well have been a

reasonable likelihood that [the] jury interpreted [the challenged jury instruction] ina

way that prevent[ed] it fromconsidering constitutionally relevant mitigating evidence.

Nonetheless . . . [, f]or the reasons that the Court discusses, | cannot say that the
California Supreme Court decision fails[AEDPA’ 5| deferential test.

Id. at 148-49 (fourth ateration in original) (interna quotation marks omitted).

While Payton does not addressthe Texas special issues, it nonethel ess supportsthe proposition that,
under AEDPA, federal courts Sitting in habeas review of state convictions must defer to reasonable
state court determinations regarding the constitutionality of jury instructions. Where, as here, there
isno directly applicable Supreme Court precedent and the questionis so close, afederal court cannot
concludethat the state court unreasonably applied Supreme Court precedent. See Payton, 544 U.S.
at 140 (noting that the Ninth Circuit “cited no precedent of this Court to support” its position that
the state court acted contrary to or unreasonably applied Supreme Court precedent). See also

Mitchell v. Esparza, 540 U.S. 12, 17 (2003) (“A federal court may not overrule a state court for

*(...continued)
Payton, 544 U.S. at 140.
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simply holding a view different from its own, when the precedent from this Court is, at best,
ambiguous.”).®

Our circuit has spent considerable time and effort trying to divine whether the jury was precluded
from considering various mitigating evidence within the confines of the specia issues. Such aclose
review of state court convictionsis neither envisaged nor permissible under the standard of review
imposed by AEDPA. Congress has limited the scope of our habeas review, and we must accede.
Under that Congressionally-mandated deferential review, | smply fail to see how amgority of this
court can hold unequivocally that the state habeas court not just has erred (certainly a debatable

prospect) but has erred unreasonably so as to merit federal habeas relief.

*Though the majority opinion purports to apply AEDPA and not merely disagree with the
state habeas court decision, see Mg. Op. at 24 & 35, the analysis and conclusion of the mgority
opinion clearly show otherwise. The question is not whether there is a reasonable likelihood that
the jury was precluded from giving consideration and effect to Nelson’s mitigating evidence, see
Magj. Op. at 2, 24, 29, 30, 33, & 41; rather, the question is whether it was unreasonable for the
state habeas court to hold that there was not a reasonable likelihood that the jury was precluded
from giving consideration and effect to the mitigating evidence. This latter question sets a
substantially higher bar to relief.
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PRISCILLA RICHMAN OWEN, Circuit Judge, with whom JOLLY and SMITH, Circuit Judges,

join dissenting:

The dissents of Chief Judge Jones and Judge Clement make sdient points. | write to
emphasize the standard of review that must be applied and that, given the state of the law when
Nelson’ sconviction and sentence becamefina in 1994, the Texas court’ sapplication of United States
Supreme Court precedent was not “ objectively unreasonable.”* The Supreme Court hasadmonished
that in habeas review “the most important point isthat an unreasonable application of federal law is
different from an incorrect application of federal law.”> The majority has failed to draw this
distinction. It was not objectively unreasonable to conclude that Nelson’s mitigating evidence was

distinguishable from the mental retardation and low intelligence at issuein Penry v. Lynaugh (Penry

Williamsv. Taylor, 529 U.S. 362, 409 (2000) (“Stated simply, afederal habeas court
making the ‘unreasonable application’ inquiry should ask whether the state court’s application of
clearly established federal law was objectively unreasonable.”); see also Brown v. Payton, 544
U.S. 133, 147 (2005) (“Even were we to assume the ‘“relevant state-court decision applied
clearly established federal law erroneoudly or incorrectly,”’ there is no basis for further concluding
that the application of our precedents was ‘ objectively unreasonable.’””) (quoting Lockyer v.
Andrade, 538 U.S. 63, 76 (2003) (quoting Williams, 529 U.S. at 411)) (internal citations
omitted).

“Williams, 529 U.S. at 410.
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1), Tennard v. Dretke,* and Smith v. Texas,® and was instead more similar to the transient qualities
of youth at issue in Johnson v. Texas® and Grahamv. Collins.”
I

The Texas Court of Crimina Appeals affirmed Nelson’s sentence on direct review in 1993,
rgiecting his argument that the special issues submitted to the jury failed to permit adequate
consideration of mitigating evidence.® That judgment became final when the United States Supreme
Court denied review in 1994.° Nelson then initiated habeas corpus proceedings.

Habeas review in federal courts of state court proceedingsis governed by 28 U.S.C § 2254,
and the inquiry before us today is whether the state proceedings “resulted in a decision that was
contrary to, or involved an unreasonabl e application of, clearly established Federal law, asdetermined

by the Supreme Court of the United States.”*® The Supreme Court has held that the phrase “clearly

3492 U.S. 302 (1989).
4542 U.S. 274 (2004).
5543 U.S. 37 (2004).

5509 U.S. 350 (1993).
7506 U.S. 461 (1993).

8Nelson v. Sate, 864 S.W.2d 496 (Tex. Crim. App. 1993), cert. denied, 510 U.S. 1215
(1994). The portion of the Texas Court of Criminal Appeals' s opinion addressing Nelson's
mitigating evidence and the specia issues submitted to the jury is unpublished.

%510 U.S. at 1215.

1028 U.S.C. § 2254(d)(1) (2000).
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established Federal law, as determined by the Supreme Court” means “the holdings, as opposed to
the dicta, of this Court’s decisions as of the time of the relevant state-court decision.”*

At the time the Texas Court of Crimina Appeals affirmed the judgment in Nelson’s direct
appedl, the Supreme Court’s most recent pronouncements regarding the Texas specia issues
submitted in death penalty cases tried before 1991 were Graham v. Collins,* which considered a
habeas petition, and Johnson v. Texas,™® which was a direct review of a death sentence. Both
decisionsextensively surveyed the Supreme Court’ sjurisprudence regarding mitigating evidenceand
the Texas specia issues under consideration today. In both Graham and Johnson, the primary
guestion was whether the special issues allowed juries to give mitigating effect to a defendant’s
youth.**

In Graham and Johnson, the Supreme Court discussed its decision in Penry |, a habeas
proceeding in which Penry presented evidence indicating that he had alow 1Q, had mild to moderate
mental retardation, and had been beaten and received multiple head injuries at an early age.™> The

Court held that the Texas specid issues did not dlow the jury to give effect to dl of Penry’s

“Williams v. Taylor, 529 U.S. 362, 412 (2000); see also id. (“[W]hatever would qualify
as an old rule under our Teague jurisprudence will constitute ‘ clearly established Federal law, as
determined by the Supreme Court of the United States.””) (referencing Teague v. Lane,

489 U.S. 288 (1989)).

12506 U.S. 461 (1993).

13500 U.S. 350 (1993). The Texas Court of Criminal Appeals affirmed Nelson's
conviction and sentence on May 26, 1993, before Johnson v. Texas issued, but the Texas court
did not deny rehearing until October 6, 1993, after Johnson had issued on June 24, 1993.

“Graham, 506 U.S. at 463; Johnson, 509 U.S. at 352.

Bpenry v. Lynaugh, 492 U.S. 302, 307-09 (1989).
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mitigating evidence.® Three issues were submitted to the jury, and a“no” answer to any of them
would have resulted in alife sentence rather than the death penalty.*’

Thefirst specia issueinquiredif Penry acted “ deliberately and with the reasonable expectation
that the death of the deceased . . . would result.”*® The Supreme Court held that assuming the jury
“understood ‘deliberately’ to mean something more than that Penry was guilty of ‘intentionally’
committing murder, those jurors may still have been unable to give effect to Penry’s mitigating
evidence”* Penry’s mental retardation, while relevant to whether he was capable of acting
“deliberately,” also “‘ had relevanceto [his] moral culpability.’”? The Supreme Court concluded that
because the first special issue did not “defin[e] ‘deliberately’ in away that would clearly direct the
jury to consider Penry’s mitigating evidence as it bears on his personal culpability,” the Supreme

Court could not “be sure that the jury was able to give effect to the mitigating evidence of Penry’s

9d. at 328.

Y]d. at 310, 322-25.
¥d. at 322.

Bd.

21d. (quoting Franklin v. Lynaugh, 487 U.S. 164, 185 (1988) (plurality opinion)).
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mental retardation and history of abusein answering thefirst special issue.”** The same could be said
of Nelson’s borderline personality disorder.

The second specia issue inquired “whether there is a probability that the defendant would
commit criminal acts of violence that would constitute a continuing threat to society.”# In Penry’s
case, “one effect of his retardation [was] his inability to learn from his mistakes.” % In Penry |, the
Supreme Court reasoned that Penry’s mental retardation was relevant to the future dangerousness
issue but “only as an aggravating factor because it suggestsa‘yes answer to the question of future
dangerousness.”?* The Court held, “ The second special issue, therefore, did not provide avehiclefor
the jury to give mitigating effect to Penry’ s evidence of mental retardation and childhood abuse.”

Subsequently, in Grahamthe Supreme Court emphasized that thejury’ sanswer to the second
special issue in Penry’ s case could not give effect to the mitigating aspects of his mental retardation

and abuse because “[a]lthough Penry’s evidence of mental impairment and childhood abuse indeed

2d. at 323. The Supreme Court further reasoned:

Without such a special instruction, ajuror who believed that Penry’s
retardation and background diminished his moral culpability and made
imposition of the death penalty unwarranted would be unable to give effect
to that conclusion if the juror aso believed that Penry committed the crime
“deliberately.” Thus, we cannot be sure that the jury’s answer to the first
special issue reflected a* reasoned moral response” to Penry’ s mitigating
evidence.

Id.

Z|d.
Z|d.
“d.

#1d. at 324.
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had relevance to the ‘future dangerousness’ inquiry, its relevance was aggravating only.”?® The
Graham decision reasoned, “Penry’s evidence compelled an affirmative answer to that [future
dangerousness] inquiry, despite its mitigating significance.”* By contrast, in Graham, the
defendant’ s youth “quite readily could have supported a negative answer.” %

The Supreme Court’s decision a few months later in Johnson likewise draws a distinction
between the type of evidence at issuein Penry | and certain other categories of mitigating evidence.?
The Court re-confirmed that the constitutionality of jury submissionsin death penalty casesturnson
“‘whether thereisareasonable likelihood that the jury has applied the challenged instructioninaway
that prevents the consideration of congtitutionally relevant evidence.””®* In making that
determination, the Johnson decision sets forth at least three important, inter-related principles:
(1) evenif ajuror might view the evidence asboth aggravating and mitigating, the Eighth Amendment
has been satisfied “[a] slong asthe mitigating evidenceiswithin ‘ the effectivereach of asentencer,’”

(2) astateisnot required to allow ajury “to give effect to mitigating evidence in every conceivable

manner in which the evidence might be relevant,”* and (3) a state is permitted to structure

%Grahamv. Collins, 506 U.S. 461, 473 (1993).

Z|d. at 475.

2d. at 475-76.

29Johnson v. Texas, 509 U.S. 350, 368-70 (1993).

*1d. at 367 (quoting Boyde v. California, 494 U.S. 370, 380 (1990)).
#d. at 368 (quoting Graham, 506 U.S. at 475-76).

#1d. at 372.
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consideration of relevant mitigating evidence as long as the jury is dlowed to give effect to that
evidence through at least one vehicle in making the sentencing decision.®

In Johnson, the Supreme Court expressly rejected the argument “that the forward-looking
perspective of the future dangerousness inquiry did not dlow the jury to take account of how
petitioner’ s youth bore upon his personal cul pability for the murder he committed.”* The Supreme
Court reasoned that the “forward-looking inquiry is not independent of an assessment of personal
culpability. It isboth logical and fair for the jury to make its determination of a defendant’s future
dangerousness by asking theextent to whichyouthinfluenced the defendant’ sconduct.”* The Court
also expressly rejected the related argument that the Texas specia issues did not permit the jury “to

make a ‘reasoned moral response’” to the defendant’s youth because the issue inquired only about
future dangerousness.®*® The Court concluded that the use of the term “ continuing threat to society”
in the future dangerousness specia issue “afford[ed] the jury room for independent judgment in

reaching its decision,” explaining, “Indeed, we cannot forget that ‘a Texas capital jury deliberating

over the Specia Issuesis aware of the consequences of itsanswers, and islikely to weigh mitigating

#d. at 370; see alsoid. at 373 (“To rule in petitioner’ s favor, we would have to reguire
that a jury be instructed in a manner that leaves it free to depart from the special issuesin every
case. Thiswould, of course, remove al power on the part of the States to structure the
consideration of mitigating evidence—a result we have been consistent in rgjecting.”).

#1d. at 369.

*|d.; see also Ayersv. Belmontes, 127 S.Ct. 469, 475 (2006) (citing Johnson, 509 U.S. at
369, for the proposition that “the ‘forward-looking’ future-dangerousness inquiry ‘is not
independent of an assessment of personal culpability.’”).

%Johnson, 509 U.S. at 370.
151



evidence asit formulatesthese answersinamanner smilar to that employed by capital juriesin“pure
balancing” States.’ "

Perhaps most importantly, the Supreme Court held in Johnson that a state may structure
consideration of mitigating evidence and that providing one vehicle through which to give effect to
mitigating evidence satisfies constitutional requirements.®® The Court explained, “ Itistruethat Texas
has structured consideration of the relevant qualities of petitioner’ s youth, but in so doing, the State
still ‘alow([s] thejury to giveeffect to [this] mitigating evidencein making the sentencing decision.’” *
A state is not required to provide more than one avenue for giving effect to mitigating evidence:
“Although Texas might have provided other vehicles for consideration of petitioner’s youth, no
additional instruction beyond that given asto future dangerousnesswasrequired in order for thejury
to be able to consider the mitigating qualities of youth presented to it.”*

In answering the relevant question on direct review of a death sentence, which is “whether
the Texasspecial issuesalowed adequate consideration” of mitigating evidence,* the Supreme Court
reiterated in Johnson that “areviewing court must determine‘ whether thereisareasonablelikeihood

that the jury has applied the challenged instruction in a way that prevents the consideration of

¥1d. at 370-71 (quoting Franklin v. Lynaugh, 487 U.S. 164, 182 n.12 (1988) (plurality
opinion)).

#d. at 370.
*1d. (quoting Saffle v. Parks, 494 U.S. 484, 491 (1990)).
Ol d.

“ld. at 367.
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constitutionally relevant evidence.’”** The Court found no such likelihood with regard to a
defendant’ syouth. “If any jurors believed that the transient qualities of petitioner’ s youth made him
less culpable for the murder, thereis no reasonable likelihood that those jurors would have deemed
themselves foreclosed from considering that in evaluating petitioner’ s future dangerousness.”

[

Against this backdrop, we must determine whether the Texas court decided Nelson’s case
“differently than [the Supreme] Court hason aset of materialy indistinguishable facts.”** Asnoted,
thisis not a direct appeal; Nelson seeks awrit of habeas corpus. “[A] federal habeas court making
the * unreasonable application’ inquiry [under 28 U.S.C. § 2254(d)(1)] should ask whether the state
court’s application of clearly established federal law was objectively unreasonable.”* In light of
Penry |, Graham, and Johnson, it cannot be said that it would be objectively unreasonable to
conclude that Nelson’s mitigating evidence is distinguishable from Penry’'s evidence or is more
comparableto Graham’ sand Johnson’ syouth. Evenif acourt might conclude, asthe majority inthis

case does, that the Texas court incorrectly applied federa law, that isnot abasisfor granting habeas

“|d. (quoting Boyde v. California, 494 U.S.370, 380 (1990)).
“d. at 370.

“Williams v. Taylor, 529 U.S. 362, 413 (2000) (construing 28 U.S.C. § 2254(d)(1),
which provides, “An application for awrit of habeas corpus. . . shall not be granted . . . unless the
adjudication of the claim . . . resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federa law, as determined by the Supreme Court
of the United States”); see also id. at 406 (“A state-court decison will . . . be contrary to this
Court’s clearly established precedent if the state court confronts a set of facts that are materially
indistinguishable from a decision of this Court and nevertheless arrives at aresult different from
our precedent.”).

*1d. at 409.
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relief. Again, the Supreme Court has held that “the most important point is that an unreasonable
application of federal law is different from an incorrect application of federal law.”*

Unlike mental retardation or low intelligence, which are generally static conditions, the
evidence regarding Nelson’ s borderline personality disorder isnot solely aggravating with regard to
hisfuture dangerousness. The mgority opinion and Chief Judge Jones' s dissent describe the expert
testimony in some detail, and | will not duplicate those discussions. The important point is that
although Nelson’ s expert witness conceded that those suffering from borderline personality disorder
can be difficult to treat and there was no guarantee Nelson's treatment would be successful, the
expert opined that Nelson’ sdisorder wastreatable with medication and psychotherapy over aperiod
of two to five years. | agree with Judge Clement’s dissenting opinion that Nelson’s borderline
personality disorder fals somewhere on a continuum between Penry’s mental retardation and
Graham'’ s youth.*’

The established law in Johnson and Graham is that the attributes of youth place it in a
different category than mental retardation: “The relevance of youth as a mitigating factor derives
from the fact that the signature qualities of youth are transient; as individuals mature, the
impetuousness and recklessnessthat may dominate in younger years can subside.”* A jury can give

adequate effect to the mitigating aspects of youth in answering the future dangerousness issue

“°1d. at 410.

“’See Graham v. Collins, 506 U.S. 461, 475 (1993) (“The jury was not forbidden to
accept the suggestion of Graham'’s lawyers that his brief spasm of criminal activity in May 1981
was properly viewed, in light of hisyouth, his background, and his character, as an aberration that
was not likely to be repeated.”).

4 Johnson, 509 U.S. at 368.
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because the “forward-looking inquiry is not independent of an assessment of personal culpability. It
isboth logical and fair for the jury to make its determination of a defendant’ s future dangerousness
by asking the extent to whichyouth influenced the defendant’ sconduct.”*® The future dangerousness
issue is adequate even though ajury is free to conclude that youth did not influence the defendant’s
conduct or that the attributes of youth, such as impetuousness and recklessness, will not subside as
to thisdefendant. It was not unreasonable for the Texas court to conclude that the same can be said
of theevidenceregarding Nelson’ sborderline personality disorder and the prospectsfor itstreatment.
The jury may have concluded that Nelson’s disorder was treatable, or that it was not, just asjuries
may conclude that the attributes of youth are not transient as to a particular defendant. A court
conducting adirect review of the Texas court’ sdecision to place the evidence of Nelson’ sborderline
personality disorder in the same category as youth might conclude that the Texas court erred, but it
was not unreasonable for the Texas court to treat Nelson’ s evidence as Smilar to evidence of youth,
given the Supreme Court’s precedent.

Theevidence aso reflected that Nelson’ smother did not love himand shunned him. Nelson's
expert testified that his mother’s conduct likely contributed to or exacerbated Nelson’s borderline
personality disorder. To the extent Nelson’s abusive treatment from his mother must be considered
independently from hismental condition, it isnot unreasonableto concludethat this evidence, aswell
as evidence regarding Nelson’s troubled relationships with his brother and women and his inability

to have arelationship with his child born out of wedlock, is more similar to “ Graham’ s evidence of

“Id. at 369.
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transient upbringing and otherwise nonviolent character”* than it is to the harsh, physical abuse
inflicted upon Penry as achild.®® The Texas court did not unreasonably apply the Supreme Court’s
holding in Graham and Johnson that additional instructions or an additiona jury issue are not
required smply because mitigating evidence has some arguabl e relevance beyond the special issues.
The Supreme Court said in both Graham and Johnson:

[H]olding that a defendant is entitled to special instructions whenever he can offer

mitigating evidence that has some arguable relevance beyond the specia

issues. .. would beto require in al cases that afourth “special issue” be put to the

jury: “*Doesany mitigating evidence beforeyou, whether or not relevant to the above

[three] questions, lead you to believe that the death penalty should not be

|mp0$d7 152
The Court observed that “[t]he first casualty of a holding [that would require an additiona issue
whenever evidence had some relevance beyond the specia issues| would be Jurek. The inevitable
consequence of petitioner’s argument is that the Texas specia issues system in amost every case
would have to be supplemented by afurther instruction.”> The Supreme Court held that aslong as

“ajury [was| able to consider in some manner al of a defendant’ s relevant mitigating evidence,” a

state was not required to dlow a jury “to give effect to mitigating evidence in every conceivable

*Graham, 506 U.S. at 476.
*Penry v. Lynaugh, 492 U.S. 302, 308-09 (1989).

*2Johnson, 509 U.S. at 372 (quoting Graham, 506 U.S. at 476 (quoting Franklin v.
Lynaugh, 487 U.S. 164, 180 n. 10 (1988) (plurality opinion))).

3 d. (referencing Jurek v. Texas, 428 U.S. 262 (1976)).
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manner in which the evidence might be relevant.”> The Texas court was not unreasonable in
applying this precedent.

Additionally, during closing arguments, the prosecutor twice suggested that the jury might
conclude that Nelson was not morally culpable for the murder because of his mother’s or others
treatment of him and urged the jurors not to do so.> Thisindicates it was unlikely the jury thought
that it could not give effect to evidence of childhood abusein considering Nelson’s moral cul pability
and answering the future dangerousness issue. As was the case in Ayers v. Belmontes, “It is
improbable the jurors believed that the parties were engaging in an exercise in futility when
respondent presented (and both counsel later discussed) his mitigating evidence in open court.”® At
the very least, the record indicates that the Texas court would not have been unreasonable in
concluding the jury could give effect to this evidence.

As to evidence of Nelson’'s substance abuse, no one questions that the deliberateness issue
provided an adequate vehicle.

*|d. (“In addition to overruling Jurek, accepting petitioner’ s arguments would entail an
alteration of the rule of Lockett [v. Ohio, 438 U.S. 586 (1978)] and Eddings [v. Oklahoma, 455
U.S. 104 (1982)].").

*The prosecutor argued, “Y ou are going to hear some Billy, Billy, Billy, Billy, and before
thisis al said and done, this whole grizzly, horrible thing is going to be hung around the neck of
hismother,” and, “Welive —like | say, we are going to hang this, before it is over we are going to
hang it around the neck of some school teacher or some football coach. We are going to hang
this around the neck of everybody but him.”

%127 S. Ct. 469, 476 (2006).
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The Supreme Court’s post-1994 decisions in Penry v. Johnson (Penry 11),>” Tennard v.
Dretke,*® and Smith v. Texas™® do not render the Texas court’ s application of established Supreme
Court precedent unreasonable. None of those decisions holdsthat additional instructions or another
issueis necessary when mitigating evidence can be given effect in answering either the “deliberately”
specia issue or the “future dangerousness’ special issue under pre-1991 Texas law.

InPenry 11, Penry had been retried subsequent to Penry |, and the trial court submitted athird
issue, in addition to the “deliberately” and “future dangerousness” issues.*® The Supreme Court held
that the third issue was subject to two possible interpretations, and that neither interpretation cured
the infirmity of the first two issues as applied to Penry’s evidence.®* The third issue either had no
practical effect® or essentialy directed the jury to change truthful “yes’ answers to the first two
issuesto “no.”®

In Penry Il, in a “see also” cite, the Court quoted from Justice O’ Connor’s dissent in
Johnson, noting in a parenthetical, “‘[A] sentencer [must] be alowed to give full consideration and

full effect to mitigating circumstances (emphasisin original).”® But in the very next sentence, the

57532 U.S. 782 (2001).
8542 U.S. 274 (2004).
59543 U.S. 37 (2004).
“penry 11, 532 U.S. at 786.
%l d. at 798.

2|d.

%ld. at 799.

®|d. at 797 (quoting Johnson v. Texas, 509 U.S. 350, 381 (1993) (O’ Connor, J.,
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Court adhered to Penry |, requiring only “a ‘ vehicle for expressing its*reasoned moral response’ to
that evidence in rendering its sentencing decision.””® The reference to “full effect” and “full
consideration” cannot be taken as aretraction of one of Johnson’s core holdings. “Although Texas
might have provided other vehicles for consideration of petitioner’s [mitigating evidence], no
additional instruction beyond that given asto future dangerousness wasrequired in order for thejury
to be able to consider the mitigating qualities of youth presented to it.” %

In Tennard, the Supreme Court considered in some detail what constitutes mitigating
evidence, explaining that the threshold was alow one in deciding if there was a mitigating aspect.®’
The Court rejected this circuit’s “uniquely severe permanent handicap” and “nexus’ tests and held
“that reasonable jurists would find debatable or wrong” the state court’ s disposition of “Tennard’s
low-1Q-based Penry claim.”®®

In Smith, the Supreme Court again quoted the passage from Justice O’ Connor’ s dissenting
opinion in Johnson that said a sentencer must be allowed to give “‘full effect to mitigating

circumstances.’”® At issuewasanullification question, similar but not identical to the one submitted

%4(...continued)
dissenting)).

®|d. (quoting Penry v. Lynaugh, 492 U.S. 302, 328 (1989)) (emphasis added).
%Johnson, 509 U.S. at 370.

®Tennard v. Dretke, 542 U.S. 274, 282-89 (2004).

% d. at 289.

%gmith v. Texas, 543 U.S. 37, 46 (2004) (quoting Johnson, 509 U.S. at 381 (O’ Connor,
J., dissenting)).
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inPenry 11, that “‘ essentially instructed [thejury] to return afalse answer to aspecial issuein order
to avoid a death sentence.’”™* The Supreme Court explained in Smith the import of its holdingsin
Tennard and Penry Il:
Rather, we held that the jury must be given an effective vehicle with which to weigh
mitigating evidence so long asthe defendant has met a“low threshold for relevance,”
whichissatisfied by “‘ evidence which tends logically to prove or disprove some fact
or circumstance which a fact-finder could reasonably deem to have mitigating
value.” "2
The Court held in Smith that “the burden of proof on the State was tied by law to findings of
deliberateness and future dangerousnessthat had little, if anything, to do with the mitigation evidence
petitioner presented.””® Smith had alow 1Q and was placed in special education classes, indicating
low intelligence, aconditionthat wasnot transient or treatable.” Similarly, in Tennard, the defendant
had an | Q of 67, indicating low intelligence.” No mitigating effect could be given to low intelligence
through ajury’s answer to the future dangerousnessissue.” It is not unreasonable to conclude that

Nelson’ s borderline personality disorder and potential treatment for that condition is distinguishable

from Smith’s and Tennard’ s mitigating circumstances in this regard.

Penry v. Johnson, 532 U.S. 782, 797-98 (2001).
9mith, 543 U.S. at 48 (quoting Penry 11, 532 U.S. at 801).

2|d. at 44 (quoting Tennard, 542 U.S. at 284-85 (quoting McKoy v. North Carolina, 494
U.S. 433, 440 (1990))) (internal quotation omitted).

“|d. at 48.
“Id. at 41.
542 U.S. at 277,

|d. at 288-89.
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Neither Tennard nor Smith purports to overrule the holding in Johnson that a state is only
required to provide one avenue for giving effect to mitigating evidence, not multiple vehicles.”” A
“no” answer to the future dangerousness issue based on Nelson’s mitigating evidence would have
given full effect to that evidence. To paraphrase Johnson, if any jurors believed that Nelson's
borderline personality disorder wastransient becauseit wastreatable and his condition made himless
culpable for murder, there is no reasonable likdihood that those jurors would have deemed
themselves foreclosed from considering that in evaluating Nelson’s future dangerousness.”

M

The Texas court was not objectively unreasonable in gpplying the Supreme Court’s
established precedent to the facts presented. It was not objectively unreasonable to conclude that
evidence of Nelson’s borderline personality disorder and the prospects for its treatment was less
similar to mental retardation” and low intelligence® and more similar to the transient qualities of

youth.®* Accordingly, | dissent.

""See Johnson v. Texas, 509 U.S. 350, 370 (1993).

®Seeid.

See Penry v. Lynaugh, 492 U.S. 302, 322 (1989).

80See Smith v. Texas, 543 U.S. 37, 41 (2004); see also Tennard, 542 U.S. at 277.

#See Johnson, 509 U.S. at 368; see also Graham v.Collins, 506 U.S. 461, 463-64 (1993).
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