United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 17, 2004

Charles R. Fulbruge llI
Clerk

No. 04-10578
Conf er ence Cal endar

EDW N BERNARD PERKI NS,
Pl ai ntiff-Appellant,

ver sus

GARY JOHNSQON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

| NSTI TUTI ONAL DI VI SI ON; MAC SPRI NGFELLOW Chai r man, Texas
Departnent of Crim nal Justice; JOHAN CORNYN, Attorney General of
Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:01-CVv-1762-R

Bef ore KING Chief Judge, and DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM *
Edwi n Bernard Perkins, Texas inmate # 699746, has filed a

motion in this court to proceed in forma pauperis (“IFP’) in the

appeal of the denial of his notion to reinstate his civil rights
conplaint. 1In the belief that his May 14, 2004, notice of appeal

was not effective, Perkins filed a “Mdtion to Relinquish Appeal.’

Because Perkins’s May 14, 2004, notice of appeal is effective, we

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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DENY as unnecessary the “Mtion to Relinquish Appeal.” See FeD.
R App. P. 4(a)(4)(B)(i).

The district court dismssed Perkins s conplaint wthout
prejudi ce under FED. R Qv. P. 41(a) pursuant to Perkins’s
nmotion for voluntary dismssal, and it denied his notion to
reinstate the conplaint. The district court certified that,
pursuant to 28 U.S.C. 8§ 1915(a)(3) and FED. R App. P. 24(a)(3),
Perkins’ s appeal of the denial of the notion to reinstate was not
taken in good faith.

In his IFP notion, Perkins argues that the district court
erred in refusing to reinstate his conplaint. He contends that
the statute of limtations will bar himfrom pursui ng sone of his
clains. Perkins states that he delayed in noving to reinstate
hi s conpl ai nt because he was under a |egal disability, and he
contends that he has acted in good faith and that the defendants
woul d not be prejudiced were the conplaint reinstated.

Under FED. R Qv. P. 41(a), the voluntary dism ssal of an
action conpletely termnates the litigation, wthout further

order by the district court. See Long v. Bd. of Pardons and

Paroles of Texas, 725 F.2d 306, 306 (5th Gr. 1984). *“A

vol untary di sm ssal w thout prejudice | eaves the situation as if
the action had never been filed. After a dism ssal the action is
no | onger pending in the court and no further proceedings in the

action are proper.” 1d. at 307 (internal quotation marks and
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citation omtted). It is not error for a district court to

refuse to reactivate a finally dismssed forner action. See id.
Per ki ns has not shown that he will raise a nonfrivol ous

i ssue on appeal or that the district court erred in certifying

that his appeal was not taken in good faith. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Accordingly, Perkins’'s
nmotion for |leave to proceed IFP is DENIED, and his appeal is

DI SM SSED as fri vol ous. See Baugh v. Taylor, 117 F.3d 197, 202

n.24 (5th Gr. 1997); 5TH QR R 42.2.
The di sm ssal of this appeal as frivolous counts as a

“strike” for purposes of 28 U S.C 8§ 1915(g). See Adepegba V.

Hanmons, 103 F. 3d 383, 385-87 (5th Cr. 1996). Perkins is WARNED
that, if he accunul ates three “strikes” pursuant to 28 U S. C
8 1915(g), he may not proceed IFP in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under inm nent danger of serious physical injury. See 28
U.S.C. § 1915(g).

MOTI ONS DENI ED; APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED.



