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PER CURI AM *

Deric Deshon Calton pleaded guilty to being a felon in
possession of a firearm The district court applied the cross-
referencing provision of U S S .G 8§ 2K2.1 and conputed Calton’s
offense level by using U S.S.G 8§ 2Al1.2, the guideline for second
degree nurder and the nobst anal ogous of fense under the guidelines
for the offense conduct of killing Harold WIllianms. The district
court sentenced Calton to 120 nonths in prison, to be followed by

three years of supervised rel ease.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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On appeal, Calton argues that the cross-reference provision
of US S.G 8 2K2.1(c)(1) does not apply because he used the
firearmin self-defense, not in connection with the conm ssion of
anot her offense. This court reviews the application of the
Sent enci ng CGui delines de novo, and it reviews the sentencing

court’s factual findings for clear error. United States v.

Edwards, 65 F.3d 430, 432 (5th Gr. 1995). For sentencing
pur poses, the district court “may consider any information which
has sufficient indicia of reliability to support its probable

accuracy.” United States v. Mtchell, 166 F.3d 748, 754 (5th

Cir. 1999) (internal quotation marks and citation omtted).
Section 2K2.1(c)(1)(B) instructs that if the defendant

“possessed or transferred a firearmor anmunition with the

know edge or intent that it would be used or possessed in

connection wth another offense” and a death resulted, the

def endant’ s base offense level is to be determ ned by applying

“t he nost anal ogous offense guideline” for homcide, if it

results in a higher offense level. 8 2K2.1(c)(1)(B) & comment.

(n.14). The presentence report (PSR) and the testinony at

sent enci ng were unequi vocal and consistent in relating that

Calton and WIllians were involved in an altercation in the street

and that WIllianms had taken two shots at Calton. The PSR and the

testinony at sentencing were equally unequi vocal and consi stent

inrelating that after Wllianms shot at him Calton entered a

near by residence rented by Randy Cravin, retrieved a .22 cali ber
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rifle kept at Cravin's residence, shot Wllians in the chest from
t he doorway of the residence, exited the residence, and shot
Wllians again as Wllians |ay on the sidewal k. Notw thstanding
Calton’s general argunent to the contrary, the district court was
not clearly erroneous in finding that the shooting of WIIians,
once froma doorway and again as he |l ay bl eeding, was not an act
of self-defense. As the district court was not clearly erroneous
inits factual finding adopting the background facts contained in
the PSR, the district court did not err by using 8 2K2.1(c)(1)(B)
to conpute Calton’s sentence. Mtchell, 166 F.3d at 754.

For the first tinme on appeal, Calton argues that the
district court should have granted hima downward departure from
t he gui deli nes because he was provoked by WIllianms. W have
jurisdiction to review a refusal to dowmmwardly depart fromthe
gui deline sentencing range only if the district court based its
deci sion on an erroneous belief that it |acked the authority to

depart. United States v. Buck, 324 F.3d 786, 797 (5th Cr.

2003). As Calton has not alleged that the district court was
unaware of the ability to depart and the record contains no
support for such an allegation, we are wthout jurisdiction to

consi der the issue. See United States v. Landerman, 167 F. 3d

895, 899 (5th Gir. 1999).

Calton's sentence i s AFFI RVED



