United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 16, 2004

Charles R. Fulbruge llI
Clerk

No. 03-51397
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

RCODOLFO BELTRAN, ALSO KNOWN AS RUDY, ALSO
KNOWN AS CHANQG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(MO 00- CR- 46- 4)

Bef ore W ENER, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Def endant - Appel l ant Rodolfo (“Rudy”) Beltran appeals his
guilty-plea conviction for conspiracy to possess wwththeintent to
distribute and conspiracy to distribute controll ed substances. He
argues that in light of the Suprene Court’s decision in Blakely v.
Washi ngton, 124 S. C. 2531 (2004), the sentence enhancenents he
was assessed for obstruction of justice and having an aggravati ng

role were unconstitutional.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Beltran’s argunent is foreclosed by this court’s opinion in

United States v. Pineiro, 377 F.3d 464, 473 (5th Cr. 2004),

petition for cert. filed (U S. July 14, 2004)(No. 04-5263), in

whi ch we hel d that Bl akely does not apply to the federal sentencing
gui del i nes.

Beltran alternatively contests his sentence, arguing that the
district court erred by enhancing his sentence based on his having
an aggravating role in the offense. W reviewthe district court’s
factual determnation that Beltran played an aggravating role for

clear error. See United States v. Turner, 319 F.3d 716, 724 (5th

Cr.), cert. denied, 538 U S. 1017 (2003). The uncontroverted

information provided in the PSR and the testinony adduced at the
sentenci ng hearing confirmthat the district court did not clearly
err in assessing Beltran an aggravating role in the offense. See
id. at 724-25. @Gven this conclusion, we further hold that there
was no error, plain or otherwse, in Beltran’s not receiving the
m nor-rol e adjustnent. US S G 8§ 3B1.2, comment. (n.3(A));

United States v. Guerrero, 5 F.3d 868, 870 (5th Cr. 1993).

Beltran also contends that the district court erred in
assessing hima two-1level adjustnent for obstruction of justice.
We review the district court’s factual finding of obstruction of

justice under the clear-error standard. See United States V.

i odio, 244 F.3d 398, 404 (5th Cr. 2001). Beltran’s own
testinony at the sentenci ng hearing established that he remained in

Mexico to avoid judicial process in this country. The district
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court did not clearly err in determning that the adjustnent for
obstruction of justice assessnent was warranted. See U S. S G
§ 3Cl.1, coment. (n.4(e)); Odiodio, 244 F.3d at 404.

Finally, Beltran argues that the district court erred by
concl uding that he was not eligible for application of the safety-
valve provision of US S G § b5Cl 2. As Beltran was an
organi zer/l eader in the offense, he did not neet the requirenents
for application of the safety valve. See U S S. G 8§ 5Cl1.2(a).

Beltran’s conviction and sentence are, in all respects,

AFF| RMED.



