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PER CURI AM **

Appel l ant I nterdom Partners Ltd. (“Interdoni) appeals from
the district court’s grant of sunmmary judgnment, in which the
district court determned that Interdom nust indemify Appellee

The Burlington Northern and Santa Fe Railway Conpany (“BNSF”) for

"District Judge of the Western District of Louisiana,
sitting by designation.

“Pursuant to 5TH CQRcU T RuLE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



damages froma train derailnment. Because fact questions
concerning the cause of the derail nent prevent sunmary | udgnent,
we reverse and renmand.
Background Facts and Procedural Hi story

| nterdom serves as a sort of shipping internediary. In this
role, Interdomarranges for the transportation (including by
rail) of commodities for clients, who include various carriers
and direct shippers. As part of that process, Interdomentered
into a series of agreenents with BNSF. This case involves the
provision in those agreenents where Interdomagreed to i ndemify
BNSF for damage “proxi mately caused by or resulting front failure
to conply with BNSF' s requirenents or fromfailure to | oad and
brace the cargo properly, unless caused by BNSF s sol e
negl i gence.

On January 17, 2001, a BNSF train carrying a | oad of steel
coils, anong other itens, derailed near Loder, Cklahona.
I nt erdom had arranged for the transportation of this |oad. The
parties appear to agree that, because of an inproper description
from anot her conpany, |Interdomwas not aware that the containers
it was transporting contained steel coils. The parties also
agree that, under their contracts, steel coils required different
handl i ng from ot her kinds of cargo and that special bracing
procedures for steel coils were not used in this case. |In fact,

the insufficiency of the framework that supported the coils has



been cited, particularly by BNSF, as one possible cause of the
der ai | ment.

Foll ow ng the derailnment and repair, BNSF sued Interdomin
the Northern District of Texas. |In the suit, BNSF clained that
the indemification provisions in the agreenents required
Interdomto pay for all the damage fromthe derailnent. BNSF s
conpl aint also included clains for breach of contract,
negl i gence, and negligent msrepresentation. Interdomfiled
third-party clains agai nst Col unbus Line, Inc., the conpany that
provi ded the incorrect description, which in turn filed third-
party cl ai ns agai nst four other conpanies. On Novenber 6, 2003,
BNSF noved for summary judgnent on its indemity clains against
| nt er dom

The district court granted BNSF' s notion for sunmary
judgnent, finding that Interdonmis liability was established
because the parties’ experts “do not rule out the inproper
| oadi ng of the coils and the m sl abeling of the shipnent as
proxi mate causes of the derailnent.” The district court also
concl uded that BNSF had established the anbunt of its damages.
After reaching these conclusions, the court entered a final
judgnent on these clains in the anount of $3,230,100. 30 pl us
post -judgnent interest and costs. Interdomfiled a notice of
appeal, and the district court stayed the remaini ng proceedi ngs.

St andard of Revi ew



We review the district court’s grant of sunmmary judgnment de
novo. More v. WIllis Indep. Sch. Dist., 233 F.3d 871, 874 (5th
Cr. 2000). Summary judgnent is appropriate when there are no
genui ne issues of material fact and the novant is entitled to
judgnent as a matter of law Feb. R Qv. P. 56(c). Wen faced
wWth a sunmary judgnment notion

[ T]he court nust review all of the evidence in the

record, but make no credibility determ nations or weigh

any evidence. In reviewing all the evidence, the court

must di sregard all evidence favorable to the noving party

that the jury is not required to believe, and shoul d give

credence to the evidence favoring the nonnoving party as
well as to the evidence supporting the noving party that

i's uncontradi cted and uni npeached.

Moore, 233 F.3d at 874 (citations omtted).

Di scussi on

Each party cites different provisions of their agreenents
when argui ng whether summary judgnent was appropriate. |nterdom
enphasi zes the existence of a dispute about the proxi mate cause
requi renent, whereas BNSF contends that |nterdom has not
presented any evi dence supporting the sole negligence exception
to the indemmity agreenent.

The relevant parts of the agreenent read:

The shipper will be liable to BNSF or any third party for

property danmage, personal injury or death proximtely

caused by or resulting from (1) failure to conply wth
any requirenent set forth in this BNSF I nternodal Rul es
and Policies @uide, including, but not Ilimted to,
equi pnent specifications and standards, (2) a defect in
a vehicle supplied by shipper, or (3) failure of the

shipper to load and brace the lading properly and in
accordance with the requirenents set forth in this BNSF
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I nt ernodal Rul es and Policies Guide, unl ess caused by t he
proven sol e negligence of BNSF

| T 1S EXPRESSLY | NTENDED THAT THE SHI PPER | S TO | NDEWNI FY
BNSF PURSUANT TO THE FOREGO NG SUCH | NDEMNI TY SHALL
| NCLUDE (1) INDEMNITY FOR THE NECGLI GENCE OR ALLEGED
NEGLI GENCE OF BNSF, WHETHER ACTI VE OR PASSI VE, WHERE SUCH
BNSF NEGLI GENCE IS A CAUSE (BUT NOT THE SOLE CAUSE) OF
THE LOSS OR DAMAGE; (2) INDEWNITY FOR STRICT LIABILITY
RESULTI NG FROM VI CLATION OR ALLEGED VI OLATION OF ANY
FEDERAL, STATE OR LOCAL LAW OR REGULATI ON BY BNSF,
| NCLUDI NG BUT NOT LIMTED TO, THE FEDERAL EMPLOYERS
LIABILITY ACT, AND THE OCCUPATI ONAL HEALTH AND SAFETY
ACT.

The Shipper wll defend and indemify BNSF from and
agai nst the | oss and damage descri bed above and for the
cost of defending clains filed against BNSF for such
damage, including, but not I|imted to, reasonable
attorney’s fees necessary to defend against clains or
suit. Upon tender of the defense for any claimor action
agai nst BNSF, shipper shall, at its expense, defend BNSF
in such claimor action.

Accept ance by BNSF of a shipnment not in conpliance with
this BNSF I nternodal Rules and Policies GQuide will not

serve to release the shipper from its obligations,
i ncluding the obligation to defend and i ndemmi fy BNSF

Enphasi zi ng the requirenent that the danage be “proxi mately
caused by or resulting fronf any of the listed things, Interdom
argues that the experts disagree about what caused the derail nent
and that they therefore disagree about whether Interdomi s actions
proxi mately caused the accident. In contrast, BNSF contends that
none of the experts suggest that BNSF s negligence was the sole
cause of the derailnment and that it was therefore entitled to
summary judgnent. In making this argunent, BNSF i nvokes the sole

negl i gence exception and skips over the “proximtely caused by or



resulting froni | anguage. The issue thus becones whether cause
is a prerequisite for indemity under the agreenent.

We conclude that it is—the proximate cause requirenent nust
be nmet before the indemity clause applies. This reading is
clear fromthe | anguage introducing the provision: “The shi pper
will be liable to BNSF or any third party for property danmage,
personal injury or death proximately caused by or resulting from

.” (Enphasis added). The sole negligence provision is an
exception, as evidenced by its “unless” |anguage. W thout
show ng that one of the listed itens caused the damage, BNSF is
not entitled to idemity.

Thus, to anal yze whet her summary judgnent was proper, we
must first address whether BNSF' s evidence established that this
initial requirenment was net. This requirenent can be net in two
ways——damage can be either proximately caused or “resulting front
the action. Under Texas |law, proxinmate cause has two parts:
foreseeability and cause in fact. Southwest Key Program Inc. v.
Gl-Perez, 81 S.W3d 269, 274 (Tex. 2002). The parties,
particularly Interdom enphasize the cause-in-fact elenent. For

cause in fact, a party nust show that an action was “a
substantial factor in bringing about [the] injury and w thout
whi ch no harm woul d have been incurred.” I|d. “Resulting from”
t oo, requires causation.

I nt erdom bases its challenge on this point and argues that



BNSF failed to conclusively show that Interdonis actions caused
the derailnent.! Thus, according to Interdom a fact question
remains. In making this argunent, |nterdom enphasizes that, in
reviewi ng summary judgnent, all factual inferences fromthe
evidence are to be drawn in favor of it as the nonnovant. See
Moore, 233 F.3d at 874.

As part of this evidence, Interdomcites the affidavit of
its expert G egg Perkin, who concluded that “too nany facts
remain for anyone to precisely determ ne the proxi mate cause(s)
of this derailnment. The possibility remains that BNSF directly
contributed to the events leading up to this derailnent.” Wile
not ruling out inproper |oading of steel coils as a cause, Perkin
provi ded ot her possible causes of the derail nent: structural
deficiencies with the railcar, defects along the railway,
slipping by another car, and the train’s speed. Wth all of
t hese unknown factors, Interdomcontends that a fact question
exi sts regardi ng proxi mate cause.

We agree with BNSF, however, that Perkin's affidavit is
insufficient by itself to defeat summary judgnent because it

nmerely indicates, w thout elaboration or support, that several

!According to the district court, the plaintiff’'s experts
“do not rule out the inproper |oading of the coils and the
m sl abel i ng of the shipnment as proxi mate causes of the
derailnment.” Interdom contends that this kind of analysis places
an i nproper burden on it when it was BNSF s burden to establish
pr oxi mat e cause.



causes mght be possible.? It does not provide its own view of
causation; because it is so vague, it also does not inpeach
BNSF' s expert opinion. Nevertheless, |Interdom has provided
further evidence beyond Perkin's affidavit. Interdom also
provided the reports of two other experts, Colin Fulk and Roger

| versen.® Both reports were based on exam nation of the site and
cars, and both reports provide specifics of other possible
causes. In particular, Fulk contends that defects in the rai
car, conbined with train speed and track conditions, caused the
derail nment. The second expert report, by lversen, concluded that
the train derail ed because of BNSF s excessive rough handli ng.
These experts’ opinions contradict the opinion of BNSF s expert,
who contended that derail mnent was caused by the steel coils
exceedi ng the maxi num wei ght for the container. |In other words,
these reports show the existence of a fact question concerning
causation and, nore inportantly, concerning whether any of the
actions listed in the agreenent caused the derailnent. This

di spute anong the experts cannot be resolved at summary judgnent.
Because of this dispute, sunmary judgnment on BNSF' s indemity

cl ai mwas i nproper.

Concl usi on

Because a fact question concerning proxinmte cause renains,

2\ al so note that Perkin never physically exam ned the rai
car or the site.

3These experts were retained by other parties.
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the district court’s grant of summary judgnment was incorrect. W
reverse and remand for further proceedings in the district court.

REVERSED AND REMANDED.



