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Plaintiffs R chard and Stephani e Fiess brought suit against
their honeowner’s insurance carrier, State Farm Ll oyds (State
Farm), seeking coverage for losses incurred as a result of nold
contam nation in their house. The district court granted summary
judgnent in favor of State Farm concl uding that nold
contam nati on was expressly excluded from coverage under the
Fi esses’ insurance policy, and was not covered under the policy’s
ensuing loss provision. In addition, the district court held that

the Fiesses’ claimfailed under the doctrine of concurrent
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causati on because they failed to raise a fact issue regarding the
anount of nold contam nation resulting fromwater danage
ot herwi se covered under the policy. W reverse the district
court’s ruling with respect to the doctrine of concurrent
causation, finding that the Fiesses presented sone evidence that
woul d allow a finder of fact to segregate those | osses
potentially covered under the policy fromthose that are
excluded. Furthernore, because relevant state authorities
conflict regarding the application of the ensuing | oss provision
to the nold exclusion in Texas honmeowner’s insurance policies,!?
and because the resolution of this issue is significant to both
the insurers and honmeowners in Texas, we certify the coverage
gquestion to the Texas Suprene Court.
I
A

This case began in the aftermath of Tropical Storm Allison,
whi ch ravaged the Texas coastline in the sumrer of 2001. Located
inthe city of Deer Park in Harris County, the Fiesses’ house
sust ai ned substantial flood damage. The Fiesses filed a claim
under their flood insurance policy issued by State Farm Fire and

Casual ty Conpany, and secured an initial paynent of $48, 626. 00

1The specific policy at issue in this appeal is the Homeowners FormB (HO
B) insurance policy as prescribed by the Texas Departnent of Insurance effective
July 8, 1992 and revised January 1, 1996. Thr oughout this opinion, all
references to “insurance” or “insurance policy” are references to the HO B

policy.
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for repairs to their hone and repl acenent of personal property
damaged by the fl ood.

During the days following the flood, the Fi esses began
remedi ati on work on their hone, sweeping out flood water and
renmovi ng damaged carpet. Approximately one week after the storm
had passed, the Fiesses began renovi ng damaged sheetrock only to
di scover that their honme was contam nated with a vol um nous
anount of black nold. Upon further inspection, black nold was
found to be growing in the walls adjoining the dining room
ki tchen, bedroons, and hall bath. Troubled by this discovery,
the Fiesses sent sanples of the nold to NOVA Labs in Conroe,
Texas. Paul Pearce, Ph.D. (“Dr. Pearce”) tested the sanples and
determ ned that they contained hazardous stachybotrys nold which,
in his opinion, nmade the house dangerous to inhabit. Upon
subsequent inspection of the Fiess house, Dr. Pearce found other
types of nold, including alternaria, chaetom um cladosporium
aspergillus penicillium and all of the naturally occurring
envi ronment al nol ds.

Dr. Pearce attributed the nold to six areas of water
instrusion into the honme: flood waters related to Allison, and
pre-flood roof |eaks, plunbing | eaks, heating, air conditioning
and ventilation (HVAC) | eaks, exterior door |eaks, and w ndow
| eaks. At his deposition, Dr. Pearce stated that 25% of the nold
present in the Fiess house at the tinme of his inspection was
“non-Allison” related. Later, Dr. Pearce revised his estinmte on
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grounds that he had m sunderstood the question. 1In his revised
estimate, Dr. Pearce placed the percentage of non-Allison related
mold in the Fiess house at 70% He conceded, however, that the
Al lison-rel ated danmage had been extensive, |leaving nold on
virtually every wall, stud, board and baseplate of the first two
to three feet of the house.

Foll ow ng their discovery of the nold contam nation, the
Fi esses submitted a claimunder their honeowner’s insurance
policy. Their insurance carrier, State Farm conducted an
i nspection of the prem ses and paid the Fiesses $34,425.00 for
non-covered nold renediation in those areas of the fl ood damaged
house where there was evidence of small pre-flood water |eaks.
The paynent was nmade pursuant to a reservation of rights in which
State Farm maintained that it was not obligated under the policy
to honor the claim

B

Believing the award to be insufficient to fully conpensate
them for danage caused by nold attributable to pre-flood water
| eaks, the Fiesses filed suit against State Farmin the 127th
Judicial District Court of Harris County, asserting clains for
vi ol ations of the Texas Deceptive Trade Practices Act (DTPA),
breach of contract, and fraud and intentional m srepresentation.
Because their honmeowner’s policy explicitly excluded all damage
caused by flooding, the Fiesses’ claimenconpassed only that nold
caused by the presence of pre-flood water intrusions. State Farm
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renmoved the case to federal court on the basis of diversity of
citizenship. The Fiesses then filed an anended conpl ai nt
alleging clains for violations of the Texas | nsurance Code and
breach of warranty.

State Farm noved for summary judgnent on all of the Fiesses’
clains. The district court granted the notion, pointing to
section 1(f)(2) of the policy excluding coverage for “rust, rot,
nold or other fungi”;? the court also found that nold damage
caused by any non-flood rel ated “water danmage” was not covered
under the policy’s ensuing | oss provision, thus barring the
Fiesses’ nmold clainms.® |n reaching this second conclusion, the
court relied upon cases holding that “ensuing | oss” provisions do
not “reinsert coverage for excluded | osses, but reaffirns
coverage for secondary | osses ultimately caused by excl uded
perils.” Finally, the court held that the Fiesses had failed to
of fer conpetent evidence that would allow a finder of fact to
segregate potentially covered nold contam nati on from non-covered
mol d contam nation; that even if the Fiesses established coverage

for sone of the nold contam nation, State Farmwas entitled to

’Fiess v. State FarmLloyds, No. H02-CV-1912, 2003 W. 21659408, at *6-7
(S.D. Tex. June 4, 2003).

31d. at *9.

1d. at *9.



sunmary judgnent under the doctrine of concurrent causation.?®

The Fi esses appeal this sunmary judgnment, advancing three
argunents on appeal. First, as the result of an excl usion repeal
provision in their honmeowner’s policy, the nold exclusion does
not apply to nold caused by water |eaks from plunbi ng, heating or
air conditioning systens or appliances. Second, they argue that
the district court erred in rejecting the testinony of their
expert witness, Dr. Pearce, as sone evidence of the percentage of
nmol d caused by non-fl ood sources, thereby precluding their nold
claims under the doctrine of concurrent causation. Third, they
contend that the district court erred in granting summary
j udgnent because the ensuing | oss provision provides coverage for
mol d contam nati on caused by otherw se covered water danage. W
address these contentions in sections Il, IIl and |V,
respectively.

|1

In their first issue, the Fiesses argue that coverage should
be extended to all nold contam nation in their house caused by
wat er intrusions resulting from plunbing and HVAC | eaks. W find
that, because the Fiesses failed to appeal the district court’s

ruling rejecting their contention, we lack jurisdiction to

5'd. at *10. The district court al so granted summary judgnment with respect
to the Fiesses’ clains that State Farmbreached its duty of good faith and fair
deal i ng, viol ated the Texas | nsurance Code and Deceptive Trade Practices Act, and
comitted fraud and intentional msrepresentation. The Fiesses have chosen not
to pursue these clainms on appeal; therefore, we will not address them further.
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address it.

The district court entered final judgnent in favor of State
Farmon all contested issues on June 3, 2003. On June 13, the
Fiesses tinely filed a Rule 59(e) Mdtion which was deni ed by the
court on July 1. On July 3, they filed a reply brief in support
of their Rule 59(e) Mdtion which the court treated as a Motion to
Reconsider. On July 30, the Fiesses filed a Notice of Appeal
specifically referencing the June 3 final judgnent and the July 1
denial of their Rule 59(e) Mdtion. Finally, on August 4, the
district court denied their Mtion to Reconsider.

The Fiesses admt that they raised the issue of the plunbing
| eaks exception for the first tinme in their July 3 reply. Gting
to our case law allowing issues to be raised for the first tine
in post-judgnment notions,® they contend that this issue was
properly preserved for appeal. This argunent m sses the nark.
While an issue initially raised in a post-judgnent notion may be
preserved for appeal, it cannot be considered by this court
unl ess the judgnent or order disposing of it is properly noticed

for appeal .’

6See I nstone Travel Tech Marine & Off shore v. Int’| Shipping Partners, 334
F.3d 423, 431 n.7 (5th Cr. 2003)(issue preserved for appeal when raised in Rule
59(e) Motion for Rehearing); N Y. Life Ins. Co. v . Brown, 84 F.3d 137, 142 n. 4
(5th Gir. 1996) (issue preserved for appeal when raised in Rule 60(b) Mtion to
Vacate); First Nat. Bank of Comerce v. De Lamaze, 7 F.3d 1227, 1229 n.9 (5th
Cr. 1993) (issue preserved for appeal when raised in notion to set aside jury
verdict).

FED. R APP. P. 3(c)(1)(B) (“The notice of appeal rmst . . . designate the
judgnent, order, or part thereof being appealed . . . .").
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The Fiesses made no nention in their Notice of Appeal of the
August 4 order denying their Mdtion to Reconsider for the sinple
reason that the order had not yet been issued. Qur court has
consistently taken a forgiving approach when construi ng notices
of appeal in order to avoid technical barriers to review?® To
this end, “we have held that an appeal froma final judgnent
sufficiently preserves all prior orders intertwned with the

final judgnent,” even when those prior orders are not
specifically delineated in the notice of appeal.® This rule has
served to advance our underlying policy of seeking to avoid
m scarriages of justice where the “intent to appeal an
unnmentioned or mslabeled ruling is apparent and there is no
prejudice to the adverse party.”1

We can find no intent on the part of the Fiesses to
incorporate into their appeal the district court’s August 4 order
for the sinple reason that their appeal was filed before the

order was issued. Furthernore, they failed to file a new or

anended notice of appeal incorporating the August 4 order after

8\.Y. Life Ins. Co. v. Deshotel, 142 F.3d 873, 884 (5th Gir. 1998) (“Wile
the requirements of Rule 3(c) are jurisdictional, and ‘ nonconpliance is fatal to
an appeal ,’” courts construe a notice of appeal liberally to avoid technical
barriers to review.”) (quoting Snmith v. Barry, 502 U S. 244, 248 (1992).

°Trust Co. of La. v. N.N.P. Inc., 104 F.3d 1478, 1485 (5th Gir. 1997).

10C. A, May Marine Supply Co. v. Brunswick Corp., 649 F.2d 1049, 1056 (5th
Cr. 1981)(per curiam.
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it was issued.! Accordingly, because there was no effective
appeal of the ruling upon the effect of the plunbing |eaks
exception, we lack jurisdiction to consider it.?12

1]

In their second issue, the Fiesses argue that the district
court erred in holding that they offered no evidence that would
allow a finder of fact to segregate potentially covered | osses
from non-covered | osses. Under Texas |law, an insured bears the
burden of proving that a loss is covered under the terns of an
i nsurance policy.®® Once the insurer has established that an
excl usion applies, the insured has the burden of proving the
application of an exception to the exclusion.?* |f covered and
non-covered perils conbine to create a loss, the insured may only
recover the anount caused by the covered peril. This principle

is commonly known as the “doctrine of concurrent causes.”?®

1See Warfield v. Fid. & Deposit Co., 904 F.2d 322, 326 (5th Gir. 1990)
(notice of appeal filed prior to the i ssuance of an order clearly did not intend
to incorporate the order).

121d. at 325 (“Where the appellant notices the appeal of a specified
judgnent only or a part thereof . . . this court has no jurisdiction to review
ot her judgnments or issues which are not expressly referred to and which are not
inmpliedly intended for appeal.”) (quoting C.A. My Mrine Supply Co., 649 F.2d
at 1056).

13See G@uar. Nat. Ins. Co. v. Vic Mg. Co., 143 F.3d 192, 193 (5th Gr.
1998) (applying Texas |law); Venture Encoding Serv., Inc. v. Atl. Miut. Ins. Co.
107 S.W3d 729, 733 (Tex. App.-Forth Wrth 2003, pet. denied).

MY@iar. Nat. Ins. Co., 143 F.3d at 193; Venture Encoding Serv., Inc., 107
S.W3d at 733.

“Wallis v. United Servs. Auto Ass’n, 2 S.W3d 300, 302-3 (Tex. App.-San
Ant oni 0 1999, pet. denied) (citing Travelers Indem Co. v. MKillip, 469 S.W2d
160, 163 (Tex. 1971)).
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Because the insured may only recover for damage caused by covered
perils, the insured bears the burden of presenting evidence that
will allowthe trier of fact to segregate covered | osses from
non-covered | osses. ¢

It follows that even if nold contam nation caused by non-
flood related water intrusions is a covered |oss under the terns
of the policy, summary judgnent is still appropriate in this case
unl ess the Fiesses raised a genuine fact issue with respect to
t he amount of nold contam nation attributable to such water
intrusions.” W review the district court’s grant of summary
judgrment de novo,'® and will affirmif, viewi ng the evidence in
the light nost favorable to the nonnoving party, the record
reflects that no genuine issue of material fact exists with
respect to the anobunt of covered and non-covered |l oss.® A
material fact is one that mght affect the outconme of the suit
under the applicable law, and a dispute about a material fact is

genuine if the evidence is such that a reasonable jury could

61 d. at 303 (citing Lyons v. Mllers Cas. Ins. Co. of Tex., 866 S.W2d
597, 601 (Tex. 1993)).

W wi || take up the i ssue of whether coverage exists under the policy for
nol d contami nation caused by non-flood rel ated water danage in Part 1V, infra.

18| nst one Travel Tech Marine & Offshore, 334 F.3d at 427.

¥anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986) (in deternining if
there is a genuine fact i ssue, a court must reviewall evidence in the |ight nost
favorable to the nonmoving party, and nust not weigh evidence or nake a
determ nation of credibility of w tnesses).
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return a verdict for the nonnoving party. 2

At the summary judgnent hearing before the district court,
the Fiesses introduced expert testinony fromDr. Pearce that 70%
of the nold in their house was attributable to water events ot her
than the flood waters generated by Tropical StormAllison. The
district court found that this testinony provided no “reasonabl e
basis for distinguishing nold caused by the flood fromnnold
caused by non-flood events.”?* The court pointed specifically to
Dr. Pearce’s “concession” that nold caused by the fl ood covered
every wall, stud, baseboard, and basepl ate throughout the
residence as reason to dismss his testinony as insufficient to
al | ow reasonabl e distinctions to be drawn between fl ood-i nduced
nold and nold pre-existing the flood. 22

We find the district court’s reasoni ng unpersuasive. Wile
it is true that Dr. Pearce testified that A lison caused two to
three feet of flood water to i nvade the Fi ess house, he al so
testified to evidence of non-Allison related water intrusions.
In particular, he testified to evidence of water running down
studs from consistent water |eaks in the roof, and evidence of
water | eaks fromw ndows. This is evidence that the house had

experienced water damage prior to Tropical StormAllison’s

20See Celotex Corp. v. Catrett, 477 U.S. 317, 322-324 (1986); Anderson, 477
U S. at 248; Instone Travel Tech Marine & Ofshore, 334 F.3d at 427.

2lFj ess, 2003 W. 21659408, at *10.
221 d.
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arrival .

Furthernore, Dr. Pearce testified to |ong-standi ng water
damage resulting in significant nold growh due to portions of
the house being wet for a long period of tinme. For instance, Dr.
Pearce testified that one particular wall cavity in the house
contained a nuch nore significant anount of nold growth than any
other wall cavity, and that the additional growth was
attributable to routine water intrusions. In addition, he
testified to water damage in the ceiling of the house that could
not have been caused by the flood waters generated by Allison,
and nold contam nation that reached up to four feet above the
floor, well above the alleged two to three foot height of the
fl oodwaters. Based on this and ot her evidence observed by Dr.
Pearce, he testified that 70% of the nold growing in the house
was attributable to non-Allison water intrusions.

Viewing this evidence in the |ight nost favorable to the
Fi esses, we find that they successfully raised a genui ne issue of
material fact regarding the anmount of nold in their honme not
attributable to Allison-induced flood waters. |In reaching this
conclusion, we are not unm ndful of the requirenent that sunmmary
judgment evidence rise to a | evel exceeding nere specul ation. 2

Wil e the Fiesses have not presented overwhel m ng evi dence that

2%See Brown v. Gty of Houston, 337 F.3d 539, 541 (5th Gir.
2003) (“Unsubstanti ated assertions, inprobable inferences, and unsupported
specul ation are not sufficient to defeat a notion for summary judgnent.”)
(citations onitted).
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would allow a jury to flaw essly segregate covered nold
contam nation from non-covered nold contam nation, the evidence
t hey have presented constitutes a reasonabl e basis upon which a
jury could reasonably all ocate danages. A jury could deduce that
the excess nold damage in walls affected by continuous water
intrusions is attributable to a covered loss. In addition, the
jury could conclude that the nold contam nation | ocated above the
maxi mum hei ght reached by the flood waters is attributable to a
covered loss. This is all that the doctrine of concurrent
causation requires.? Therefore, we find that, based on the
evi dence adduced by the Fiesses at trial, a reasonable jury could
return a verdict in their favor.
|V

We now turn to the Fiesses’ argunent that their nold clains

are covered under the ensuing |oss provision contained in their

honmeowner’s insurance policy.?® This claiminplicates a question

24Texas courts have never required a plaintiff to establish the anbunt of
covered | oss with absolute nathematical precision. See State FarmFire & Cas.
Co., 88 S.W3d at 321. Rather, the only requirenent that has been propounded
with any regularity is that of setting forth sone reasonabl e basis for allocating
damage between covered and non-covered events. See, e.g., Wallis, 2 S W3d at
304 (“[T]here nust be sonme reasonable basis upon which the jury' s finding
rests.”); Lyons, 866 S.W2d at 601 (“When covered and excl uded perils conbine to
cause an injury, the insured nmust present sonme evidence affording the jury a
reasonabl e basis on which to all ocate the damage.”) (citing Paulson v. Fire Ins.
Exch., 393 S.w2d 316, 319 (Tex. 1965)).

25The ensui ng | oss provi sion contained in the Fiesses’ policy is a standard

provision contained in a significant nunber of current HO B policies. The
provision at issue is located in the portion of the policy marked “Section
| -Excl usions.” Exclusion 1(f) states in pertinent part: “W do not cover |o0ss
caused by: . . . rust, rot, nold or other fungi . . . . W do cover ensuing | oss

caused by coll apse of building or any part of the building, water damage .
if the |l oss woul d otherwi se be covered under this policy.” (enphasis added).
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of state law inportant to both Texas honmeowners and insurers. W
are persuaded that the question is best answered by the court
wWth jurisdiction to find state law. W will therefore certify
this question to the Suprene Court of Texas.

The Suprenme Court of Texas is enpowered to answer “questions
of law certified to it by any federal appellate court if the
certifying court is presented wth determ native questions of
Texas | aw having no controlling Suprene Court precedent.”? W
have di sposed of all other issues on appeal, leaving only the
question of whether the Fiesses’ non-flood related nold
contam nation claimis covered under the ensuing | oss provision
of the policy. |If there is coverage, we nust reverse the
district court’s grant of sunmary judgnent and renmand this case
for trial. |If there is no coverage, however, the district
court’s ruling nust be affirnmed. The Texas Suprene Court’s
decision on this question will therefore determ ne the outcone of
this appeal .

We can identify no binding Texas Suprene Court case |aw
addressing the question of whether the ensuing |oss provision at
issue in this case provides coverage for nold contam nation

resulting fromotherw se covered water damage.?” The cases that

26Tex. R APpP. P. 58.1.

2"\ are urged by State Farmand its anici to accept Lambros v. Standard
Fire I nsurance Co. as binding authority on this issue based onits “wit refused”
desigation. See Lanbros v. Standard Fire Ins. Co., 530 S. W2d 138 (Tex. App.-San
Antoni o 1975, wit ref'd). W recognize that cases deci ded by Texas i nternedi ate
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have addressed the issue of the proper interpretation of the
ensui ng | oss provision can be grouped into two categories: those
t hat woul d extend coverage for nold resulting or ensuing from

covered wat er damage, ?® and those that woul d not.?°

appel l ate courts designated “wit refused’” carry the precedential value of a
Suprene Court decision. Tex. R AppP. Proc. 56.1(c); see al so Baker v. Mallios, 971
S.W2d 581, 583 (Tex. App.-Dallas 1998) aff’'d by 11 S.W3d 157 (Tex. 2000)
(designation of “wit refused” assigns a case the sane precedential value as an
opi nion of the Texas Suprene Court). However, we decline to render judgnent
based sol el y upon Lanbros for several reasons. First, Lanbros was deci ded nearly
30 years ago. Second, the court in Lanbros interpreted a homeowner’s policy that
has since undergone nunerous changes. Finally, a nunber of state and federal
courts, as well as the Texas Departnent of |nsurance, have interpreted the
ensuing loss provision at issue in this case in a manner inconsistent wth
Lanbr os.

28See Flores v. Allstate Tex. Lloyd s Co., 278 F. Supp.2d 810, 814 n.3 (S.D.
Tex. 2003) (“[T] his court construes the nold exclusion as precludi ng coverage for
nol d occurring naturally or resulting froma non-covered event, but not for nold
“ensuing’ froma covered water danage event.”); Salinas v. Allstate Tex. Lloyd's
Co., 278 F. Supp. 2d 820, 824 (S.D. Tex. 2003)(finding that the HO B policy covers
“nmold clains to the extent that the claimed nol d danage ensues froman ot herw se
covered water damage event”); Home Ins. Co. v. Dennis, No. 05-97-1479-CV, Feb
10, 2000 W 144115 (Tex. App. —Dal | as 2000) ( not desi gnat ed for
publ i cation) (hol di ng that nol d contami nation resulting or ensui ng fromot herw se
covered wat er damage i s not excluded fromcoverage by virtue of the ensuing | oss
provision); see also Aetna Cas. & Sur. Co. v. Yates, 344 F.2d 939, 941 (5th Gr.
1965) (“A likely case for the application of the [ensuing |oss] clause would be
if water . . . comng froma burst pipe fl ooded t he house and in turn caused rust
or rot; loss fromrust or rot so caused would be a loss ensuing on water
damage.”); Allstate Ins. Co. v. Smth, 450 S. W2d 957 (Tex. G v. App. -Waco 1970,
no wit)(construing the ensuing |oss provision as providing coverage for wood
rot, an excluded loss, that was caused by otherw se covered water danage)
Enpl oyers Cas. Co. v. Holm 393 S . W2d 363 (Tex.C v.App.—-Houston 1965, no
wit)(sane).

2%See, e.g., Fiess, 2003 W 21659408, at *7 (“For coverage to be restored
via the ensuing | oss cl ause, an ot herw se covered | oss nust result or ensue from
the excluded loss.”); Harrison v. U S A A Ins. Co., No. 03-00-362-Cv, 2001 W
391539, at *2 (Tex. App.-Austin April 19, 2001)(“To qualify for the exception
[under the ensuing | oss clause], ensuing |loss nmust follow fromone of the types
of damage enunerated in exclusion (f). In other words, the ensuing |oss
provi sion covers water danage that results from rather than causes, rotting.”)
(citations onmitted); Daniell v. Fire Ins. Exch., No. 04-94-824-CV, 1995 W
612405, at *2 (Tex. App.-San Antonio Cct. 18, 1995)(not designated for
publication)(“[While an ensuing | oss provision will cover water damage caused
by an excluded event, it will not cover the excluded event even if it is caused
by water danage.”); Lanbros, 530 S.W2d at 141 (holding that “an ensuing | oss
caused by water danmge is a | oss caused by water danage where the water danage
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Cases that woul d extend coverage for nold contam nation
“ensui ng” from covered water danage interpret the ensuing | oss
provi sion as an exception to the exclusion for “rust, rot, nold
or other fungi.” Under this interpretation, nold contam nation
that results or ensues froma covered water damage event (i.e. a
bursting pipe releasing water into a house) is covered under the
policy notw thstandi ng the exclusionary | anguage specifically
denyi ng coverage for nold. However, if nold contam nation
results froma water event that is not covered under the policy
(i.e. naturally occurring water condensation accunulating in an
i nadequately vented crawl space under a house), coverage nust be
deni ed under the general nold exclusion. 1In this sense, the
characterization of the ensuing |oss provision as an “exception”
to the nold exclusion is accurate and appropri ate.

Cases that would deny coverage for nold contam nati on caused
by a covered water event interpret the ensuing |oss provision not
as an exception to the nold exclusion, but rather as a type of
“savings clause” intended to safeguard ot herw se covered | osses
froman overly expansive construction of the policy exclusions.
These cases read the “ensuing |l oss” provision as requiring, in
essence, a precedi ng cause, a proximte cause, and an ensui ng

| oss. The preceding cause nust be one of the types of damage

itself is the result of a preceding cause” that is excluded fromcoverage under
the policy); see also Zeidan v. State FarmFire & Cas. Co., 960 S.W2d 663, 666
(Tex. App.-El Paso 1997, no wit)(interpreting an ensuing |loss provision in
conformity with Lanbros).
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enunerated in exclusion 1(f), including, inter alia, “rust, rot,
mold or other fungi.” The proxi mate cause, in turn, nust be one
of the forns of damage listed in the ensuing | oss provision,
including, inter alia, otherwi se covered water damage. Finally,
a |l oss nmust occur as a result of the proximate cause.?

These two interpretations of the ensuing | oss provision are
irreconcilable. W could make an Erie-guess as to how t he Texas
Suprene Court would resolve this conflict. W think the better
approach, given the significance of the issue, is to certify the
question to the only court that can settle this uncertainty with
finality.

\Y

We REVERSE t he judgnent of the district court in part,
finding that the Fiesses presented sufficient evidence to raise a
fact issue regarding the anount of damage caused by non-fl ood
rel ated water danmage. W CERTIFY one question to the Suprene

Court of Texas.

CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE

30An  exanple of the practical application of this “preceding
cause—proxi mat e cause—ensuing |1 oss” fornulationis as follows: Rust, an excl uded
form of danmage, causes a pipe to burst. The danage to the pipe is clearly

excl uded under the policy exclusion for rust. However, any damage resulting or
ensuing fromthe water that escapes as a result of the rust will be covered under
the ensuing | oss provision. Plugging these facts into the fornulation results
in the following: the rust eating through the pipe constitutes the preceding
cause; the water escaping fromthe pipe constitutes the proxi mate cause; and the
danmage caused by the escaping water constitutes the ensuing | oss.
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FIFTH QO RCU T TO THE SUPREME COURT, PURSUANT TO THE TEXAS
CONSTI TUTI ON ART. 5, 8 3-C AND RULE 58 OF THE TEXAS RULES OF
APPELLATE PROCEDURE TO THE SUPREME COURT OF TEXAS AND HONORABLE
JUSTI CES THEREOF:
| . STYLE OF THE CASE

The style of the case in which certification is made is
Ri chard Fi ess and Stephanie Fiess, Plaintiffs-Appellants v. State
Farm LI oyds, Defendant- Appel |l ee, Case No. 03-20778, in the United
States Court of Appeals for the Fifth Grcuit, on appeal fromthe
United States District Court for the Southern District of Texas,
Houston Division. Federal jurisdiction is based on diversity of
citizenship.

1. STATEMENT OF THE CASE

In the sumer of 2001, Tropical Storm Allison washed ashore
in the Houston area forcing flood waters into the hone of Richard
and Stephanie Fiess. One week after the flood, the Fiesses
renmoved sheetrock fromtheir house and di scovered | arge anounts
of black nold growing in the walls. They pronptly filed a claim
for nmold contam nation with State Farm their honeowner’s
i nsurance carrier. State Farmsent the Fiesses a reservation of
rights notifying themthat the contam nati on may not be covered
under the terns of their policy. Utimtely, State Farmpaid
$34,425.00 on the claim reserving its contention that the claim

was not covered under the policy. The Fiesses filed suit
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claimng that State Farmfailed to conpensate them for all danage
caused by nold attributable to pre-existing water |eaks.

State Farmfiled a notion for summary judgnent, arguing that
the Fiesses’ clains failed to cone within the coverage terns of
the policy. The district court granted State Farmi s notion,
finding that the ensuing | oss provision of the Fiesses’
homeowner’s i nsurance policy did not cover nold contam nation
caused by water damage that was ot herw se covered under the
policy. The Fiesses have appealed this ruling.

[11. QUESTI ON CERTI FI ED

Does the ensuing | oss provision contained in Section |-
Excl usi ons, part 1(f) of the Homeowners Form B (HO B) insurance
policy as prescribed by the Texas Departnent of |nsurance
effective July 8, 1992 (Revised January 1, 1996), when read in
conjunction with the remai nder of the policy, provide coverage
for nold contam nation caused by water danage that is otherw se
covered under the policy?

We disclaimany intention or desire that the Suprene Court
of Texas confine its reply to the precise formor scope of the
question certified. The answer provided by the Suprenme Court of
Texas will determne this issue on appeal in this case. The
record of this case, together with copies of the parties’ briefs,

is transmtted herew th.
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