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Ronal d Curtis Chanmbers was convi cted and sentenced to death in
1976 for capital nurder during the course of a robbery. He
requests a certificate of appealability (“COA’) to appeal the
district court’s denial of federal habeas relief for sixteen
clains. The request is GRANTED, in part, and DENIED, in part.

I
To obtain a COA, Chanbers nust nmake “a substantial show ng of

the denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(1)(A).

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



To make such a showi ng, he nust denonstrate that “jurists of reason
could disagree with the district court’s resolution of his
constitutional clainms or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed

further.” Mller-El v. Cockrell, 537 US. 322, 327 (2003). I n

maki ng our deci sion whether to grant a COA, we conduct a “threshol d
inquiry”, which consists of “an overview of the clains in the
habeas petition and a general assessnent of their nerits.” 1d. at
327, 336.

A

Based on our limted, threshold inquiry and general assessnent
of the nerits of Chanbers’s clains, we conclude that the foll ow ng
clains present issues that are adequate to deserve encouragenent to
proceed further:

Caiml. Wether Chanbers’s Sixth Anmendnent right to counsel
was Vi ol ated when one of two attorneys appointed to represent him
on the direct appeal of his third conviction had a conflict of
interest based on that attorney’s representation of Chanbers’s
acconplice in guilty plea proceedings in 1975.

Caim?2, subparts a, ¢, and e. Wether Chanbers’s appellate

counsel rendered ineffective assistance by:

a. failing to appeal the denial of Batson objections to the
prosecution’s perenptory strikes of three mnority jurors;

C. failing to appeal the prosecutor’s coment on the
defense’s failure to produce photographs;
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e. Failing to appeal the adm ssion of testinony froma news
reporter regardi ng statenments nade by Chanbers while on death row

Cains 5-6. Wether Chanbers’s Ei ghth Anendnent rights were

violated by the trial court’s refusal to permt the introduction of
evidence of his acconplice’s crimnal history to denonstrate his
conparative culpability; and, alternatively, whether appellate
counsel rendered ineffective assistance by failing to raise this
i ssue on appeal .

Cains 14-16. Wiether the Texas capital punishnent statute is

unconstitutional as applied to Chanbers because it prohibited the
jury from considering mtigating evidence, and because it
prohi bited the court from submtting to the jury a special issue
regardi ng whether mtigating evidence warranted a |life sentence.

Accordingly, we GRANT a COA for these clains. |If petitioner
Chanbers wishes to file a supplenental brief with respect to the
clains for which a COA has been i ssued, he may do so within thirty
days. The suppl enental brief should address only natters that have
not already been covered in the brief in support of the COA
application. The State may file a reply fifteen days thereafter.

B

Chanbers has failed to denonstrate that jurists of reason
could disagree with the district court’s resolution of the issues
presented in the following clains, and we therefore DENY his
request for a COA for those clains, for the reasons set forth

bel ow



Caim 2, subpart b: Whet her appell ate counsel rendered

i neffective assistance by failing to chall enge on direct appeal the
State’s argunent that a not guilty verdict nust be based upon
unani nous reasonabl e doubt . The prosecutor told the jury, during
cl osing argunent at the guilt-innocence phase, that it could find
Chanmbers quilty of capital nurder only if all twelve jurors
unani nously found reasonabl e doubt. Chanbers specul ates that the
jurors carried this msunderstanding to the special issues and
i naccurately believed that unanimty was required on each of the
special issues in order for alife sentence to be inposed. He al so
clains that the prosecutor reversed the burden of proof, telling
jurors that the burden was on Chanbers to convince all twelve
jurors that reasonable doubt existed before he could escape a
capital murder verdict. The Texas Court of Crimnal Appeals
adopted the state habeas court’s findings and concl usions that:
(1) the prosecutor’s argunment was proper because he neither
contradi cted the court’s charge nor msstated the law, (2) assum ng
arquendo that the argunent was inproper, any error was cured when
the court instructed the jury to read and follow the charge; and
(3) appellate counsel were not ineffective for making the
reasonable decision not to raise this issue on appeal. The
district court found that the prosecutor’'s statenents nerely
paraphrased the jury charge: Before the jury could consider the
| esser offense of murder, it had to first acquit Chanbers of
capital nurder, and the verdict had to be unani nbus. The district
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court concluded that, because the prosecutor’s argunent was
consistent with the jury charge, there was no error for appellate
counsel to raise on appeal. The district court’s resolution of
this sub-claimis not debatabl e.

Caim 2, subpart d: Whet her appellate counsel rendered

i neffective assistance by presenting his Penry clainms on direct
appeal as fundanental error under state |aw, based on their
erroneous belief that objections had been wai ved. Chanbers argues
that all of the objections had been preserved by witten notion.
The Texas Court of Crimnal Appeals adopted the state habeas
court’s factual finding that appellate counsel cited the correct
appel l ate standard. The state habeas court found that the notion
filed two nonths before trial “neither enabled the trial court to
know i n what respect Chanbers regarded the charge as defective nor
afforded the trial court an opportunity to correct it before
reading the charge to the jury”. The district court held that,
because the state court had authoritatively ruled on this nmatter of
state procedural law, the court was not entitled to re-interpret
state lawdifferently on federal habeas review. Reasonable jurists
woul d not consider the district court’s resolution of this issueto
be debat abl e.

Cdaim 2, subpart f: Whet her appel |l ate counsel rendered

ineffective assistance by failing to raise on appeal the trial
court’s failure to include an anti-parties charge at sentencing and
an application paragraph in the guilt-innocence instructions
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applying the | aw of parties to Chanbers’s acconplice. Under Texas
law, it is error to refer to the law of parties in the abstract
portion of the guilt-innocence charge and not to apply the |law or
to refer to that law in the application paragraph of the charge.
Furthernore, if there is a parties charge at the guilt-innocence
phase, the defendant is entitled to an anti-parties charge (an
instruction that the |aw of parties nmay not be considered by the
jury in assessing punishnent or in answering the special issues in
a capital case) at the punishnent phase if the defendant requests
such an instruction. Chanbers contends that the instructions in
the guilt phase included a parties instruction:
You are instructed that an “acconplice,”
as that term is hereafter used, neans any
person connected with the crinme charged, as a
party thereto, and includes all persons who
are connected with the crine, as such parties,
by unlawful act or omssion on their part
transpiring either before or during the tine
of the conm ssion of the offense. A person is
crimnally responsible as a party to an
offense if the offense is conmtted by his own
conduct, by the conduct of another for which
he is crimnally responsible, or by both.
Mere presence al one, however, w | not
constitute one a party to an offense.
Chanbers therefore contends that he was entitled to an application
paragraph pertaining to Wl lianms, and an anti-parties charge at the
puni shnment phase, and that appellate counsel rendered ineffective
assi stance by not raising these i ssues on direct appeal. The state
habeas court found that a parties application paragraph was not

requi red because the jury instructions in the guilt-innocence phase



did not contain a parties charge (although they did contain an
acconplice witness instruction), and because the charge, read as a
whol e, denonstrated that the State tried Chanbers as the primary
actor, and not as a party. Therefore, the court concluded that an
anti-parties charge was not warranted in the jury instructions for
t he puni shnent phase. The district court held that the prosecution
did not rely on party liability for a finding of guilt, and that
the charge permtted a verdict of guilty only upon evidence
establishing that Chanbers’s own conduct caused the death of the
victim in the course of a robbery. Accordingly, even if the
acconplice witness instruction could be construed as a parties
instruction, the district court held that Chanbers was not harned
by the om ssion of an application paragraph. The district court
held that because the jury was instructed that it could find
Chanbers guilty of capital nurder based only on his own conduct, no
anti-parties instruction was required at the punishnment phase

Jurists of reason would not debate the district court’s resol ution
of this sub-claim

Caim 2, subparts g-o: Whet her appel |l ate counsel rendered

i neffective assistance by failing to raise on appeal the follow ng
issues: (g) denial of his objection to victiminpact testinony;
(h) denial of his notion to dismss jurors who had read certain
news accounts; (i) denial of his request for a change of venue and
conti nuance; (j) inproper excusal of several jurors for cause; (k)
denial of his objection to the trial court’s adm ssion of four
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aut opsy phot ographs; (1) denial of hearsay objections; (n) refusal
to rel ease the statenent of a convicted acconplice; (n) refusal to
excuse several jurors for cause; and (o) denial of a notion for new
trial based on jury msconduct. Chanbers states that page
limtations required himto omt discussion of these sub-clains
(designated as clains 5-11 and 15-16 in the district court) in his
brief in support of his COA application, and he attenpts to
i ncorporate by reference his briefing of these issues in district
court. Chanbers did not, however, request permssion fromthis
court to exceed the page |imtations. Based on our precedent, we

wi Il not consider these unbriefed i ssues. See Matchett v. Dretke,

380 F. 3d 844, 848 (5th Cr. 2004) (clains not addressed in brief in

support of COA application deened abandoned); Wods v. Cockrell,

307 F.3d 353, 357 (5th Gr. 2002) (inadequately briefed issues are

wai ved); Martin v. Cain, 246 F.3d 471, 475 n.1 (5th Cr. 2001)

(holding that court will not consider COA requests that are not
briefed).
daim 3: Whet her trial counsel rendered ineffective

assistance by failing to seek a parties application jury
instruction at the guilt-innocence phase of trial, followed by an
anti-parties charge at sentencing. As di scussed supra, in sub-
claim 2-f, Chanbers argued that appellate counsel rendered
ineffective assistance by not challenging on appeal the trial
court’s failure to include a parties application paragraph in the
instructions at the guilt-innocence phase and an anti-parties
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charge in the sentencing instructions. In Caim3, he contends, in
the alternative, that if the court holds that trial counsel waived
error, then trial counsel rendered ineffective assistance by
failing to request such instructions. Reasonable jurists would not
find debatable the district court’s decision that there was no
error for trial counsel to waive, because there was no parties
i nstruction upon which to base an application paragraph or an anti -
parties charge.

Caim4: \Wether the clains that were not raised on direct

appeal are procedurally defaulted and/or barred by Teague v. lLane,

489 U. S. 288 (1989), and whet her such clains constitute fundanent al
error such that the failure to address them on the nerits wll
vi ol at e Chanbers’s rights to procedural and substantive due process
and the Eighth Amendnent. The district court held that the clains
that were not raised on direct appeal are procedurally defaulted,
Teaque-barred, and neritless, because Chanbers has no due process
and Ei ghth Amendnent right to federal review of clains not raised
at the state level. The district court also held that Chanbers had
not “shown that the state procedural rule is not adequate to bar
federal review, nor has he shown that sufficient cause and
prejudice exist to excuse the procedural default, or that
i nposition of the bar would result in a fundanental m scarriage of
justice.” Reasonable jurists would not find the district court’s

rejection of this claimdebatable or wong.



Caim?7: Wether Chanbers’s execution after such a |engthy
del ay woul d vi ol ate the Ei ghth Anrendnent. Chanbers was arrested in
April 1975 and has been in custody since that tinme. He has been
tried, convicted, and sentenced to death three tinmes. His first
(1976) conviction was reversed in a second state habeas action in
1984, because the State’s psychol ogi st had i ntervi ewed hi mw t hout
informng himthat his statenents would be used to obtain a death

sent ence. Ex parte Chanbers, 688 S.W2d 483 (Tex. Cim App.

1984), cert. denied, 474 U. S. 864 (1985). H s second (1985)

conviction was reversed on direct appeal because of Batson

violations. Chanbers v. State, 784 S .W2d 29 (Tex. Cim App.),

cert. denied, 496 U. S. 912 (1989). He was convicted for the third

time in 1992. He argues that his execution after such a | engthy
delay woul d violate the Eighth Anendnent. He clains to be one of
the two or three longest-serving death row inmates in the United
States. The district court held that this claimis Teague-barred

and foreclosed by Fifth Crcuit precedent. See Lackey v. Johnson,

83 F.3d 116 (5th Cir. 1996). The district court’s resolution of
this claimis not debatabl e.

Cains 8-10: Whet her Chanbers’s Eighth Anendnent and

procedural due process rights were viol ated because the trial court

applied the wong sentencing statute; alternatively, if trial and

appellate counsel waived this <claim whether he received

i neffective assi stance of counsel. Chanbers argues that the trial

court erred by failing to give him the benefit of the 1991
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anendnents to the capital sentencing statute, which required the
court to instruct the jury to consider mtigating evidence and to
submt a new special issue on mtiagation. The Texas Court of
Crim nal Appeals adopted the findings of the state habeas court
that Chanbers’s jury was correctly instructed to answer the speci al
i ssues pursuant to the pre-1991 version of the statute. The
district court declined to reviewthe state court’s interpretation
of state | aw and concl uded that no waiver of error was present to
support a claim of ineffective assistance of trial and appellate
counsel . Reasonable jurists would not debate the district court’s
resol ution of these clains.

Cains 11-12: \Wiether the jury m sunderstood key terns used

in the sentencing phase instructions and did not feel able to give
effect to mtigating evidence. In support of these clains,
Chanbers argues that social science evidence and testinony by the
jury foreperson prove that the jury did not understand or feel able
to give effect to mtigating evidence, and did not understand the
terns “deliberately”, “crimnal acts of violence”, “probability”,
“continuing threat”, and “society”, as used in the sentenci ng phase
i nstructions. The Texas Court of Crimnal Appeals adopted the
findings of the state habeas court that the affidavits of six
social scientists were unpersuasi ve because they were witten for
a habeas proceeding in another case which had a different jury
charge i n the puni shnent phase; and the jury foreperson’s affidavit
was not credible. The district court held that Chanbers failed to
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rebut the state court’s presunptively correct factual findings.
Reasonabl e jurists would not find the district court’s resolution
of these clains to be debatable or wong.

G aimi13: Wether Chanbers received i neffective assi stance of
counsel during his second trial, which resulted in the adm ssi on of
damagi ng evidence in his third trial. The Texas Court of Crim nal
Appeal s adopted the state habeas court’s concl usion that Chanbers

had wai ved review of this claimbecause he cited no authority for

the proposition that ineffective assistance of counsel in a
previous trial 1is cognizable in a post-conviction proceeding
regardi ng a subsequent trial. The district court held that the

claimwas procedurally defaulted, and that Chanbers had not shown

cause or prejudice to excuse the default. It also noted that the
claim is Teague-barred. Reasonable jurists would not debate

whet her the district court properly rejected as procedurally
def aul ted and Teaque-barred Chanbers’s clai mthat habeas relief is
avai l abl e for alleged ineffective assi stance of counsel arising out
of a previously reversed conviction.

Accordingly, we DENY a COA for those cl ains.

COA GRANTED in part and DENIED in part.
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