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PER CURI AM *

Julio Cesar Reyna-Lopez (Reyna) pleaded guilty to possession
wth intent to distribute nore than 50 kil ogranms (specifically,
93.4 kil ograns) of marijuana, and he was sentenced to 30 nonths
of inprisonnment, three years of supervised rel ease, and a $100
speci al assessnent that was ordered remtted on notion of the
Gover nnent .

Reyna argues for the first time on appeal that, in |ight of

the Suprenme Court’s decision in United States v. Booker, 125 S.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Ct. 738 (2005), his sentence should be vacated and his case
shoul d be remanded for resentencing because the district court
pronounced sentence under a reginme in which the Federal

Sent enci ng Cui delines were consi dered mandatory. He contends
that he can show plain error because the district court’s error
was structural and, in the alternative, because the error should
be presuned to have affected his substantial rights. However,

these argunents are foreclosed. See United States v. Martinez-

Lugo, 411 F.3d 597, 601 (5th Gr. 2005); United States v.

Mal veaux, 411 F.3d 558, 561 n.9 (5th Cir. 2005), petition for

cert. filed (July 11, 2005) (No. 05-5297).

Reyna al so argues that there is a reasonable probability
that the district court would have inposed a | ower sentence if
application of the Sentencing CGuidelines had not been nmandatory.
In support of this argunent, he notes the fact that the district
court sentenced himat the | ow end of the guideline range and the
fact that mtigating circunstances existed.

The district court’s inposition of Reyna’s sentence pursuant
to a mandatory application of the Sentencing Cuidelines

constituted an error that was plain. See Martinez-lugo, 411 F. 3d

at 600. However, Reyna s sentence at the | ow end of the
gui del i ne range does not alone indicate that the district court
woul d have sentenced himdifferently under an advi sory sentencing

scheme. See United States v. Bringier, 405 F.3d 310, 318 n. 4

(5th Gr. 2005), petition for cert. filed (July 26, 2005)
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(No. 05-5535). Furthernore, nothing in the sentencing transcript
indicates that the district court would sentence Reyna
differently if application of the Guidelines were not nmandatory.
Accordingly, Reyna has failed to show that the district court’s

plain error affected his substantial rights. See Martinez-lugo,

411 F. 3d at 600-01.
Reyna al so argues for the first tinme on appeal that the
statute of conviction, 21 U S.C. 8§ 841, is unconstitutional under

Apprendi v. New Jersey, 530 U S. 466 (2000). Reyna concedes that

his argunment is foreclosed by our opinion in United States v.

Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000). He raises the
issue only to preserve it for further review Accordingly,
Reyna’ s argunent is forecl osed.

The judgnent of the district court is AFFIRMED. The
Governnent’s notion for summary affirmance in lieu of filing an

appel lee’s brief is GRANTED



