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PER CURI AM *

For this action under the qui tam provisions of the False
Claims Act, 31 USC 8§ 3729 et seq., Relator Wrner Stebner
chal l enges: (1) the summary judgnent awarded Stewart & Stevenson
Services, Inc. (S&S), and MlLaughlin Body Co. (MBC); and (2) the
costs awarded S&S. Concerning the sunmmary judgnent, Stebner
contends the defendants submtted false and fraudulent clainms to
the United States during the course of a mlitary contract. The

judgnent is AFFI RMED; the appeal fromthe costs-award, DI SM SSED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

In 1991, the Governnent contracted with S& to build a Fam |y
of Medium Tactical Vehicles (FMIV); they were a variety of nodels
of two-and-a-half ton to five-ton mlitary trucks (cargo, dunp,
tractor, and wrecker) wth encl osed cabs. S&S contracted with MBC
to produce the cabs. From 1993 until 1998, S&S produced FMIVs
under the relevant contracts. (The Governnent has since awarded
S&S two nore FMIV contracts.) One specification requires that
FMIVs be free of corrosion during the first ten years of use.

To nmonitor the FMIVs' production, the Governnent established
a Defense Plant Representative Ofice (DPRO adjacent to S&S' s
Sealy, Texas, manufacturing plant. Approxi mately 30 Gover nnent
personnel were assigned to that DPRO contract specialists hel ped
adm ni ster the contract and oversaw any nodi fications or revisions;
property specialists maintained FMIVs delivered and stored in
Sealy; and quality assurance specialists audited and nonitored
manuf act uri ng processes and assenbly of the vehicles and conduct ed
100% vehi cl e i nspection and testing.

Contract paynment was conducted as foll ows. S&S submtted
mont hl'y progress paynents for up to 85%of its costs for producing
FMIVs that nonth. Upon conditional acceptance of a vehicle, S&S
i nvoi ced the Governnent for 90%of its total contract price, from
whi ch the Governnent deducted the 85%attributable to the progress

paynent . Upon final acceptance, the Governnent paid S&S the



bal ance. Progress-paynent invoices were submtted on Gover nnent
St andard Form 1443, which contained a certification that the costs
reflected on the form were actually incurred by S&S or would be
i ncurred. The vehicl e-acceptance docunents included Governnment
form DD250 (“Material Inspection and Receiving Report”), the
Vehi cl e I nspection Record, and the Final Inspection Record. The
on-site Governnent officials reviewed and conpl eted t hese forns and
i nspected the FMI'Vs. Upon the Governnent’s being satisfied with a
vehi cl e, its representative signed the DD250, i ndi cati ng
condi tional or final acceptance. Al docunents were then returned
to S&S, which converted the DD250 into an invoice and submtted it
for paynent. The DD250 contained no express certifications of
contractual conpliance. (Only CGovernnment officials’ signatures
appeared on the DD250.)

The Governnent accepted the FMIVs in stages; acceptance of
produced vehicles was conditional prior to the Governnent’s
granting First Article Approval (FAA) for full-scale production
Vehicl es presented to the Governnent for conditional acceptance
were stored in a Governnent-controlled area at the Sealy plant
until FAA was granted. It was not granted until the vehicle design
passed a series of tests; the test results infornmed design
nmodi fications. During thelife of the contract, the Governnent and
S&S agreed to nunerous anendnents which specified needed vehicle

nodi fi cations suggest ed by t he vari ous t est results.



Condi ti onal |l y-accepted vehicles not in accordance with the final
design were retrofitted to conform then re-submtted for approval.

After a final design was agreed upon in 1995, S&S began
retrofitting the conditionally-accepted vehicles. During the
retrofit, S&S found corrosion problens on the cabs and cargo beds
of many of the vehicles. S&S inforned the Governnent inmedi ately.
In response, on 19 January 1996, S&S and t he Governnent negoti at ed
nmodi fications, which, inter alia, required S&S to: produce a Cab
Corrosion Report disclosing the corrosion’s “root cause”; repair
vehicles that had certain corrosion levels; and refrain from
submtting for acceptance vehicles with severe corrosion. The
nmodi fications allowed S&S to submt certain vehicles for acceptance
but allowed the Government to wthhold up to $2,000 per
condi tional |l y-accepted vehicle.

At around the sane tine, the FMI'V was being subjected to the
contractual |l y-mandated Accelerated Corrosion Test (ACT), which
simul ated the required ten-years of corrosion-free use. The tested
vehicle failed the ACT. Because the vehicles’ cabs, manufactured
by MBC, exhibited nost of the corrosion, S&S and Governnent
i nspectors began investigating MBC s production facility and
processes. Stebner, as the S&S enployee in charge of the Cab
Corrosion Report, also inspected the FMIVs and MBC s facility. He
found internal and external cab corrosion on the vehicles; blanmed

i nadequacies at MBC s production facility and its use of faulty



products and sealing procedures; and concluded MBC s corrosion-
prevention coating product and processes did not conform to
contractual requirenents and produced “junk”.

S&S instructed Stebner not to include the totality of his
assessnent in the Cab Corrosion Report, but to say the systens were
only bad “sone of the tine”. Stebner refused, and was renoved from
the project. In any event, the CGovernnent was aware of the
conditions at MBC s facilities; officials fromboth DPRO and ot her
Governnent offices inspected the facilities and determ ned MBC s
processes were inadequate. The Governnent also knew of other
possi bl e sources of corrosion, such as faulty w ndshield seals.
The Cab Corrosi on Report was presented to the Governnent on 2 April
1996.

Approxi mately six nonths | ater, after two retrofitted vehicles
failed testing for the negotiated corrosion-repair, the Governnent
suspended conditional acceptance of any vehicles evidencing
corrosi on or which had undergone corrosion repair. After further
negotiations, the Governnent and S&S agreed on two contract
nodi fications. The Governnent woul d resune acceptance if S&S. (1)
provi ded a ten-year corrosion warranty, capped at $10 mllion, on
vehicles already manufactured or being manufactured (entered
Novenber 1996); and (2) nodified the contract to provide fully
gal vani zed cabs (entered March 1997). The Governnent agreed to
increase the price for the galvani zed-cab vehicles because it
bel i eved gal vani zati on woul d extend the vehicles’ corrosion-free
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life-span past the contracted-for ten years. The Gover nnent
considered these two nodifications the “final resolution of the
corrosi on problens”.

Pursuant to the False Clains Act (FCA), Stebner filed this
action under seal on 8 Qctober 1996, after the Governnent suspended
al | acceptance but before the corrosion settlenent was reached. In
his 19 March 1997 second anended conpl ai nt, Stebner cl ai ned S&S and
MBC made fal se representations and certifications to the Governnment
wthintent to defraud and made “m sl eading mnim zation in reports
to the Governnent of known system c problenms in the coating and
cl eaning process of the FMIV'. This action was stayed pending
appellate review of United States ex rel. Rley v. St. Luke’'s
Epi scopal Church, 982 F. Supp. 1261 (S.D. Tex. 1997) (i ndividuals
| ack standing to file FCA clains on behalf of the United States);
was adm nistratively closed in Novenber 1997; but was re-opened on
Stebner’s 1 June 2000 notion, followng the Suprene Court’s
deci sion in Vernont Agency of Natural Res. v. United States ex rel.
Stevens, 529 U. S. 765 (2000) (individuals have standing to file FCA
clains on behalf of the United States). On 29 August 2000, the
Governnent el ected not to intervene in this action.

In 2001, the district court granted S&S' s notion to dism ss
for failure to state a claim follow ng our precedent in Riley, 196
F.3d 514 (5th Gir. 1999) (qui tam provisions of FCA

unconstitutional). United States ex rel. Stebner v. Stewart &



St evenson, No. H 96-3363 (S.D. Tex. 13 March 2001) (unpubli shed).
After a different result was reached for Rley in en banc
proceedi ngs, see Riley, 252 F.3d 749 (5th Gr. 2001)(en banc), our
court sunmmarily vacated the district court decision in this action
and remanded. See United States ex rel. Stebner v. Stewart &
St evenson, No. 01-20272 (5th GCr. 2 July 2001) (unpublished).

On remand, the parties filed cross-notions for sunmary
judgnent. S&S contended: (1) it submtted no false clains within
the neaning of the FCA;, (2) the Governnent’s know edge of the
manuf act uri ng processes and corrosion i ssues precludes any cl ai mof
falsity; and (3) Stebner’s clains are barred by the contractua
resol ution of the corrosion problem S&S and MBCjointly contended
the certifications provided by MBC applied only to its contract
wth S&S, not to conpliance with S&S s contract wth the
Gover nnent .

In noving for sunmary judgnent, Stebner contended: S&S filed
DD250 and progress paynment clains for vehicles it knew di d not neet
the contract’s corrosi on standards; MBC viol ated the FCA by fal sely
certifying to S&S that the cabs and production processes conplied
wth the contract; and S&S violated the FCA by accepting MC s
fal se clains.

The district court awarded sunmary judgnent to S&S and MBC,
concl udi ng: S&S did not submt false clainms, either express or

inplied, to the Governnent; and there were no fal se clai ns because



there was no material msrepresentation to the Governnent and it
recei ved the benefit of the bargain. United States ex rel. Stebner
v. Stewart & Stevenson, 305 F. Supp. 2d 694 (S.D. Tex. 2004).
1.

St ebner chal | enges the summary judgnent and the costs awarded

S&S. We address the summary judgnent first.
A

A summary judgnent is reviewed de novo. E.g., GF Realty
| nvestnents, Ltd. v. Norton, 326 F.3d 622, 627 (5th Gr. 2003),
cert. denied, 125 S. C. 2898 (2005). Such judgnent is proper when
“there is no genuine issue as to any material fact and ... the
[movant] is entitled to a judgnent as a matter of |aw'. FED. R
Gv. P. 56(c); e.g., Celotex Corp. v. Catrett, 477 U S. 317, 323
(1986). Al inferences nust be drawn in favor of the nonnovant,
Mat sushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S
574, 587-88 (1986); but, “there is no issue for trial unless there
is sufficient evidence favoring the nonnoving party for a jury to
return a verdict for that party. If the evidence is nerely
colorable, or is not significantly probative, summary judgnment may
be granted”. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50
(1986) (internal citations omtted).

St ebner asserts viol ations under the foll owi ng FCA provi si ons:

(a) Liability for certain acts. — Any person
who —



(1) knowingly presents, or causes to be

presented, to an officer or enployee of the

United States Governnment or a nenber of the

Arnmed Forces of the United States a fal se or

fraudul ent claimfor paynent or approval; [or]

(2) knowi ngly nmakes, uses, or causes to be

made or used, a false record or statenent to

get a false or fraudulent claim paid or

approved by the Governnent;

is liable to the United States Governnent

for a civil penalty...
31 U S.C 8§ 3729(a)(1), (a)(2). The FCA defines “claini as “any
request or demand, whet her under a contract or otherw se, for noney
or property”. 31 U S.C. § 3729(c). “It is only those clains for
nmoney or property to which a defendant is not entitled that are
‘false’ for purposes of the False Cains Act.” United States v.
Sout hland Mynt. Corp., 326 F.3d 669, 674-75 (5th Cr. 2003) (en
banc) (citation omtted).

St ebner asserts: the district court interpreted too narrowy
the nmeaning of “claini; an FCA violation has occurred when, as
here, goods do not conform to contractual specifications but
invoices are submtted to the Governnent. St ebner contends the
district court failed to anal yze sufficiently the sunmary judgnent
evidence as to MBC and erred when it concluded: there was no
inplied certification in the DD250 or progress reports; MC s
certifications to S&S were not false clainms under the FCA; and

there can be no false clai mwhere the Governnent has received the

benefit of its bargain.



S&S and MBC respond: Stebner fails to identify any false
clains; the Governnent’s contractual resolution with S&S negates
any all eged fal se clains; there was no know ng subm ssi on of false
claims because the Governnment was informed of all corrosion
probl ens; and Stebner cannot establish that the clains, if false,
were material to the Governnent’s decision to pay.

Based upon our review of the record and the parties’ briefs
and oral argunents, summary judgnent in favor of S&S and MBC was
appropriate. The clains S&S submtted to the Governnent were the
progress paynment requests and t he Gover nnent - si gned DD250. Nei t her
expressly certified conpliance with every provision of the overall
contract. Qur court has not adopted an inplied theory of
certification. See U S. ex rel. Wllard v. Humana Heal th Pl an of
Texas Inc., 336 F.3d 375, 381-82 (5th Cr. 2003). Even if we were
to do so, FCA liability would not attach in this action. The
Governnent was involved in the design, production, testing, and
nmodi fication of the FMIVs; and S&S and the Governnent negoti at ed
contract nodifications inresponse to the well-docunented corrosion
probl em The Governnent retained, and exercised, its discretionto
conditionally accept or refuse to accept FMIVs that did not neet
contractual standards; and the DD250 was not signed by the
Governnent until it was ready to accept a vehicle. See Southl and,

326 F.3d at 675. As a result, S&S s subcontractor, MBC, did not
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“cause[] a prinme contractor to submt a false claim to the
Governnent”. United States v. Bornstein, 423 U S. 303, 309 (1976).
B

Concerning his challenge to the approximately $ 42,000 in
costs awarded S&S, Stebner filed a notice of appeal from the 2

February 2004 judgnent on 1 March 2004, after S&S had filed its

bill of costs on 17 February and Stebner had filed a notion on 27
February for review of costs. On 7 April, the district court
granted S&S' s original bill of costs.

That 7 April decision was an i ndependently appeal abl e order.
See Pope v. MCl Telecomm Corp., 937 F.2d 258, 266-67 (5th Cr.
1991). “Where the appellant notices the appeal of a specified
judgnent only ... this court has no jurisdiction to review ot her
judgnents or issues which are not expressly referred to and which
are not inpliedly intended for appeal.” ld. at 266 (interna
quotation and citations omtted); FED. R App. P. 3(c)(1)(B) (notice
of appeal nust “designate the judgnent, order, or part thereof
bei ng appeal ed”). Stebner’s 1 March notice of appeal specifies
appeal only fromthe 2 February judgnent. Because he failed to
file a supplenmental notice of appeal, specifying the 7 April costs-
award, we lack jurisdiction to review this issue. See Pope, 937

F.2d at 266-67.
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For the foregoing reasons, the judgnent is AFFIRMED, the
appeal fromthe costs-award, DI SM SSED.

AFFI RVED | N PART; DI SM SSED I N PART
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