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PER CURI AM *

David A. Pistenmaa, M D., appeals the district court’s deni al
in part of his sunmary judgnent notion asserting a qualified
immunity defense to the First Anmendnent retaliation clains of
Suresh Dutta, MD. The sunmary judgnent evidence revealed two
versions of the relevant facts. Dr. Dutta s version was that his
enpl oynent contract was not renewed for his assistant professor
position because he criticized the hospitals’ disparate treatnent

of insured patients who could pay for services and uni nsured ones

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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who were indigent. Dr. Pistennmaa’s version was that the nonrenewal
of Dr. Dutta s contract was based on Dr. Dutta' s poor work habits,
his hostile attitude, and his condescending and disrespectful
treatnment of staff and faculty nenbers.

To establish a 42 U.S.C. 8 1983 cause of action for a First
Amendnent claimof retaliation, an enpl oyee nust show (1) that he
suffered an adverse enploynent action, (2) as a result of speech
involving a matter of public concern, (3) that his interest in
coommenting on the matter of public concern outweighed the
defendant’s interest in pronoting efficiency, and (4) that the
adverse action was notivated by the protected speech. Foley v.

Univ. of Houston Sys., 355 F.3d 333, 340 (5th Cr. 2003). The

district court denied summary judgnent on the basis of, inter alia,
the fourth factor, i.e., there were genuine issues of fact
regardi ng causation. Because the district court’s decision falls
into a non-appeal able category, i.e., a genuine issue of fact
exi sts regarding whether the defendant engaged in conduct that
violated a clearly established constitutional right, this court

| acks jurisdiction to hear this appeal. See Kinney v. Waver, 367

F.3d 337, 346 (5th Gr. 2004)(en banc).

DI SM SSED FOR LACK OF JURI SDI CTI ON



