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E. GRADY JOLLY, G rcuit Judge:

Mriam Garrido-Mrato (“Garrido”) petitions for review of a
decision of the Board of Immgration Appeals (“BIA"). The BI A
hel d that she was ineligible for discretionary hardship relief from
deportation because in 1996 she was convicted by her plea of guilty
for harboring aliens. The primary issues she raises relate to the
retroactivity of the Illegal Immgration Reform and |nm grant
Responsibility Act (“I11 RIRA”) anendnents that nade harboring al i ens
an aggravated felony. Garrido contends that these anendnents are
inperm ssibly retroactive as applied to her and that she is
entitled to the benefits of the aw as it existed when she entered

her plea of guilty, that is, notw thstandi ng her conviction, sheis



eligible for discretionary relief. W conclude ot herw se and deny
the petition for review
I

Garrido entered this country in 1986 from her native MxXico,
traveling as a mnor with her nother. She was admtted as a non-
immgrant visitor with permssion to remain for 72 hours, but has
remained in the United States w thout apparent interruption. I n
t he expanse of tinme, Garrido married, had three children and i s now
di vor ced.

On March 13, 1996, the authorities decided it was time for her
to go hone. The former Immgration and Nationalization Service
(“INS") filed an order to show cause charging that Garrido had
stayed | onger than she was authorized.

On June 11, CGarrido pled quilty in federal court in the
Southern District of Texas to one count of harboring aliens.

On July 2, an Immgration Judge (“1J”) held a hearing
concerning Garrido’' s case, at which Garri do conceded deportability.
She was not i nmmedi ately ordered deported, however, and instead was
granted the opportunity to apply for suspension of deportation.

On August 23, a judgnent in her crimnal case for harboring
aliens was entered and Garrido was sentenced to three years of
pr obati on.

On Septenber 10, she applied for suspension of deportation
under 8 244 of the Immgration and Nationality Act, fornerly
codified at 8 U S.C § 1254(a)(2) (1994), contending that her
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deportation would result in an undue hardshi p because her famly is
settled inthe United States. Under 8 244 the Attorney General had
discretion to adjust the status of a deportable alien who

has been physically present in the United

States for a continuous period of not |ess

than ten years imediately following the

comm ssion of an act, or the assunption of a

status, constituting a ground for deportation,

and proves that during all of such period he

has been and is a person of good noral

character; and is a person whose deportation

woul d, in the opinion of the Attorney Ceneral,

result in exceptional and extrenely unusual

hardship to the alien or to his spouse,

parent, or child, who is a citizen of the

United States or an alien lawfully admtted

for permanent residence.
8 U S.C. 8§ 1254(a)(2) (1994).

On Septenber 30, Congress passed |l R RA nmaking two rel evant
changes affecting Garrido’ s situation. First, the newl aw repeal ed
8§ 1254(a) and replaced it with § 1229b, which added a new
requi renent for discretionary relief -- that the alien seeking such
relief have no conviction for an aggravated felony. Second,
Congress nodified the definition of “aggravated felony” and, for
the first tinme, specifically included the crinme of harboring aliens
Wi thin that definition.

In March 1997, the 1J held hearings to consider Grrido’s
request for relief. On March 27, the |1J, rejecting her argunents
that the new I|IRIRA anendnents were not applicable to her
situation, found that she was ineligible for relief. It was not

until February 2002 that the BIA rejected Garrido’ s appeal. She



did not appeal. Instead, Garrido |later becane a plaintiff in a
class action in the district court for the Southern District of
Texas, seeking habeas relief. Upon the passage of the REAL | D Act,
see Pub. L. No. 109-13, 119 Stat. 231, 311, 8§ 106(c), the habeas
petition was transferred to this court and converted into this
petition for review
I
A
Garrido argues that the determnation that she is ineligible
for relief arises froman inperm ssibly retroactive application of

the anmended definition of “aggravated felony” in IIRIRA § 321.1

! Garrido also argues that a conviction for harboring aliens
shoul d not bar her fromdiscretionary relief because it does not
“relate to alien snmuggling” and thus does not fit the definition of
“aggravated felony” at issue here. This contention is foreclosed
by our decision in United States v. Monjaras-Castaneda, 190 F. 3d
326, 329-31 (5th Gr. 1999), in which we held that the
parenthetical “related to alien snuggling” in 8 USC 8§
1101(a) (43)(N) is descriptive and not limting.

Garrido’s argunent that the effective elimnation of hardship
relief violates international law also fails, as we recently
rejected this precise argunent. See Martinez-Lopez v. (onzal es,
454 F. 3d 500, 502-03 (5th G r. 2006).

Finally, Garrido contends that her constitutional rights have
been viol ated by the retroactive application of IIRIRAto her. Her
due process rights are not at 1issue here because we have
consistently held that discretionary relief fromrenoval is not a
liberty or property interest afforded such protection. See Assaad
V. Ashcroft, 378 F.3d 471, 475 (5th G r. 2004). We reject her
equal protection argunent because, under rational basis scrutiny,
Congress coul d have rationally deci ded to nmake di scretionary relief
unavail able wth imedi ate effect. Garrido’s ex post facto cl ause
argunent fails because its protections do not extend to “acts of
Congress governi ng deportation.” Mrcello v. Ahrens, 212 F. 2d 830,
838-39 (5th Cr. 1954). W deem Garrido’s Takings O ause ar gunent

4



Relying on INS v. St. Cyr, 533 U S. 289 (2001), she argues that

appl ying the anended definition of aggravated fel ony attaches new
consequences to the bargain that she had nade with the governnent,
i.e., her plea of guilty; that is, after she agreed to plead guilty
and was convicted on her plea, the governnent changed the
definition to nake her crine an aggravated felony so as to render
her ineligible for relief that earlier had been avail able to her.

Specifically, the newdefinition of aggravated felony codified
at 8 U S.C 8§ 1101(a)(43)(N), includes “an offense described in [8
US C 8§ 1324(a)(1)(A) or (2)] ... (relating to alien snuggling)
except” in cases that the parties agree do not apply here. See
P.L. 104-132, § 440(e)(3); P.L. 104-208, § 321(a) at 110 Stat.
3009-627.2 To say it clearly, this new definition of aggravated
felony includes Garrido’s crinme of conviction, harboring aliens.
Whet her the statute has retroactive application is an argunent

based on statutory interpretation, see Falek v. Gonzales, 475 F. 3d

285, 290-91 (5th Gr. 2007), and thus a pure question of law. W

reviewthe BI A s concl usions of | aw de novo. Hernandez-Castillo v.

Moore, 436 F.3d 516, 519 (5th G r. 2006).

abandoned as it does not extend beyond the conclusory assertion
that there was a taking of the filing fee she paid with her
application for suspension of deportation. See Dardar v. Lafourche
Realty Co., 985 F.2d 824, 831 (5th Cr. 1993).

2 The definition was anmended by both the Anti-Terrorism and
Effective Death Penalty Act, P.L. 104-132, and || R RA
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Determ ning whether a statute is inpermssibly retroactive
requi res an analysis of one, or two, steps:

First, a statute nust be given retroactive
effect if Congress has comrunicated, wth
clarity, its intent that the law be applied
retroactively [citation omtted]. Second,
where a clear statenment from Congress is
| acking, there is an inpermssible retroactive
effect where the application of the statute
‘attaches new |egal consequences to events
conpl eted before the statute’s enactnent.’

ld. (quoting Landgraf v. USI Film Products, 511 U S. 244, 270

(1994)). The dispositive question before us is whether Congress
has expressed its clear intent that the IIRIRA definition of
aggravated felony applies to the petitioner’s crinme of conviction.

The standard for finding a statute expressly retroactive is
demandi ng. St. r, 533 U. S. at 316. The Suprene Court has
suggested that retroactivity has only been found in “statutory
| anguage that was so clear that it could sustain only one

interpretation.” 1d. (quoting Lindh v. Mirphy, 521 U S. 320, 328

n.4 (1997)).
B
Whet her the statute at i ssue expresses a clear intent that the

new definition of aggravated felony applies to all previous
convictions for harboring aliens requires a careful exam nation of
|1 RIRA § 321(b) and (c). The statute provides:

(b) EFFECTIVE DATE OF DEFIN TION. --Section

101(a)(43) (8 U.S. C 1101(a)(43)) is anended

by adding at the end the following new

sentence: "Notw t hstandi ng any ot her provision

of law (including any effective date), the
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term [i.e., aggravated felony] applies [to,
inter alia, crimes relating to alien
smuggl i ng] regardl ess of whet her t he
conviction was entered before, on, or after
the date of enactnent of this paragraph.”.

(c) EFFECTIVE DATE.--The anendnents nmade by
this section shall apply to actions taken on
or after the date of the enactnent of this
Act , regardless of when the conviction
occurred ....

P.L. 104-208, 110 Stat. 3009-628.

It is unmstakable but that 8§ 321(b) clearly expresses
Congress’s intent to apply the new definition of *aggravated
felony” to all covered felonies, no matter when the convictions
occurred.

Because she nust concede that the terns of 8 321(b) express an
intent of retroactivity as to the definition of aggravated fel ony
under the statute,® Garrido relies on 8 321(c) to argue that it is
uncl ear whether the statute itself applies to her claimfor relief.
The nost favorable argunment to be nade is that 8§ 321(c) is the
effective date provision for the entire section: 8§ 321(c) states
to what and when the statute itself (not nerely its definitions) is
to be applied; the statute is to be applied to (1) “actions” that
are “taken” (2) on and after the date of enactnent. Thus, she

asks, to what “actions” is the statute referring. On that point,

she contends, the words of the statute are anbiguous, and thus

3 I ndeed, this provision was cited by the Suprene Court in St.
Cyr as an exanple of a statute that was clearly retroactive. See
533 U. S. at 3109.



under mi ne any argunent that Congress has made a cl ear statenent of
retroactivity.

“Actions taken,” she argues, is not defined anywhere in || RIRA
and it is thus unclear what actions are contenplated by the
statute, and who nmust take them She proposes that “actions taken”
arguably are actions that relate to, or are done by, her, including
her gquilty plea, the comencenent of deportation proceedings
against her, and her application for hardship relief -- all
occurring before Septenber 30, 1996, the date of IIRIRA s
ef fectiveness. Thus, the uncertainty of the neaning of “actions
taken” indicates that there is no clear statenent of retroactive
intent that Il RIRA applies to her undue hardship claim

The governnent’s position is that 8 321(b) expresses a clear
retroactive intent and that 8§ 321(c) further expresses the intent
that the statute enconpasses all convictions for harboring aliens
irrespective of when they occurred. The governnent argues that the
| anguage “actions taken” refers to actions by the representatives
of the Attorney Ceneral (such as an IJ or the BIA) to effectuate
and adjudicate deportation orders against a particular alien.
Thus, since the 1J *“took action” by ruling on Garrido’ s undue
hardship claim in March 1997, nearly six nonths after IIRRA s
effective date, 8 321(c) required himto apply the new, retroactive
definition of aggravated fel ony, “regardl ess of when the conviction

occurred.”



Garrido replies that “actions taken” is necessarily a broader
category than the governnent argues, because el sewhere in IR RA
t he phrase “deci sion or action of the Attorney General” enconpasses
exactly the governnment’s proposed definition of “actions taken.”
Had Congress neant the sanme thing it would have used the sane
phrase. Therefore, “actions taken” m ght also include her action
of pleading guilty and applying for relief.

The nmeaning of the phrase “actions taken” is a question of
first inpressioninthis circuit. Five of six other circuit courts
to consider this neaning in a variety of contexts agree with the
governnent that “actions taken” are decisions of the Attorney
General's representatives with regard to a particular alien.* No
circuit court has accepted Garrido’s position that her decision to
plead guilty constitutes an “action taken” that would affect the
statute’'s retroactivity. See cases cited in note 4.

Al t hough “actions taken” may be nore inclusive, we fully agree
that the term includes “actions and decisions of the Attorney
Ceneral acting through an immgration judge or the BIA " Xiong,
173 F.3d at 607. But it is also clear to us that “actions taken”

are actions taken under the statute. I|ndeed, “actions taken” nust

4 See Choeumyv. INS, 129 F.3d 29, 37 (1st Cr. 1997); Otiz v.
INS, 179 F.3d 1148, 1155 (9th Cr. 1999); Xiong v. INS, 173 F.3d
601, 607 (7th Cr. 1999); Kuhali v. Reno, 266 F.3d 93, 110-11 (2d
Cir. 2001); Tran v. CGonzales, 447 F.3d 937, 941 (6th Cr. 2006).
But see Mendez-Morales v. INS, 119 F.3d 738, 739 (8th Cr. 1997)
(hol ding, without full explanation, that that court’s consideration
of the matter was al so an “action taken” that required the use of
t he anended definition).




refer only to such actions taken under the statute because 8§ 321(c)
is an effective date provision for 8§ 321 and it thus only speaks to
“actions” that are “taken” under that section, such as determ ning
the nmeaning of “aggravated felony” and thus the availability of
di scretionary hardship relief to such felons. |t does not speak to
“actions” that are not taken pursuant to the statute.

Appl ying this unm stakable |anguage to Garrido’s situation
there is no doubt that the 1J’s March 27, 1997 ruling denying her
hardship relief was an “action taken” that caused the expressly
retroactive definition of aggravated felony to apply.® |In other
wor ds, because that ruling, i.e., “action taken,” occurred after
Septenber 30, 1996, § 321(c) conpelled the [J to utilize the
retroactive definition and find Garrido’s conviction to be an
aggravat ed fel ony.

In sum there is no anbiguity in 8 321(c) that would cast
doubt on Congress’s intent that the definition of aggravated fel ony
is to be applied retroactively with respect to any action taken
that inplicates 8 321. Because both subsections (b) and (c) nmake
clear in express words that the newdefinition of aggravated fel ony
applies to all convictions wthout regard to the date of
occurrence, |1 RIRA 8§ 321 neets the high bar, delineated in St. Cyr,

for a statute to be found to express Congress’s intent that it be

5> W note that Garrido did not present any argunent to this
court that, because of the timng of her proceedi ngs before the |J,
she should have instead been subject to IIRIRA's “transitiona
rules.” See IIRIRA §8 309(c) (1), (4), 110 Stat. 3009-625, 626.
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applied retroactively. W therefore reject Grrido’'s claimthat
the application of the statute to her crime and conviction is
i nperm ssibly retroacti ve.
1]
Garrido’s petition for review and notion for stay of renoval
are hereby

DENI ED.
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