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KING Circuit Judge:

In an action to determne the federal tax liability of the
estate of Birnie Davenport, the tax court held that the estate
was liable for the unpaid gift tax on inter-vivos gifts of stock
made by Birnie Davenport to her two nephews, Gordon Davenport and
Charl es Botefuhr, and her niece, Patricia Vestal. Because the
estate did not pay the tax, the governnent now seeks to coll ect
it from Gordon Davenport under the provisions of the |Internal
Revenue Code inposing liability for an unpaid gift tax on the
transferee of the gift. The district court held that Gordon
Davenport was not bound by the doctrine of res judicata to

certain key determ nations nmade by the tax court. Because we
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agree with the governnent that this case involves the sane
nucl eus of operative facts as the proceeding in the tax court,
and that as a result res judicata applies, the district court’s
j udgnent i s REVERSED

| . FACTUAL AND PROCEDURAL BACKGROUND

Birnie and Eli zabeth Davenport, who were sisters, |ived
together much of their adult lives. Over many years, the two
sisters conmngled all of their earnings and assets. Pursuant to
a | ong-standi ng oral agreenent between the two, Elizabeth
Davenport held legal title to the assets, but the sisters shared
equally in the profits and | osses of their investnents. They
considered all of their assets to be jointly owed, and their
incone tax returns filed over many years reflected this belief.
Each of the sisters filed a separate incone tax return in which
she reported her earnings fromher job and an equal share of
profits and | osses fromthe joint investnents. The IRS accepted
this split of investnent incone and expenses throughout nunerous
audits between 1965 and 1979.

The sisters’ investnents included stock in Hondo Drilling
Conpany. At the tine of Elizabeth Davenport’s death in 1979, the
sisters owned 3220 shares of Hondo stock. The sisters had two
nephews, Gordon Davenport and Charl es Botefuhr, and one ni ece,
Patricia Vestal. Gordon Davenport, Botefuhr, and Vestal were
appoi nted co-executors of Elizabeth Davenport’'s estate.!?

In July 1980, slightly nore than six nonths after her

. Bot ef uhr resigned his position after a dispute
concerning how to report assets held in Elizabeth Davenport’s
nane.
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sister’s death, using tw conveyance nethods, Birnie Davenport
transferred half (1610 shares) of the Hondo stock to her niece
and nephews. First, she transferred 537 shares to Gordon
Davenport and 536 shares to Vestal through installnent sale
agreenents, with the stock being valued in the agreenents at $804
per share.? Birnie Davenport reported the installnent sales on
her 1980 inconme tax return and indicated on that formthat the
sales were to related parties.® Second, Birnie Davenport
transferred 537 shares to Botefuhr as an outright gift. 1In a
signed “Fam |y Agreenent,” Botefuhr promsed to file the
appropriate gift tax return that would report the gift nmade by
Bi rni e Davenport and to pay on her behalf the gift taxes
associated with his gift. Botefuhr did not fulfill this
responsibility. In July 1981, Hondo Drilling Conpany redeened

Bot efuhr’s shares at $2190 per share.*

2 This transaction also included seventy-five shares of
Uni on Supply Conpany stock. Because the Hondo stock accounted
for nost of the transaction’s value, we will refer only to the
Hondo st ock.

3 1n 1982, Birnie Davenport forgave the renmining bal ance
on Gordon Davenport’s and Vestal’s prom ssory notes. Birnie
Davenport’s 1983 gift tax return reported forgiving the
prom ssory notes and reported and paid $71,911 in gift tax
[iability.

4 During this time, the IRS investigated the estate tax
owned by Elizabeth Davenport. The investigation culmnated |ate
in 1982. The report concluded that: (1) all of the property held
in Elizabeth Davenport’s nanme, including all of the Hondo stock,
should be included in her estate and (2) that Birnie Davenport’s
prior conveyances were ineffective. The estate settled the claim
at a valuation of $2,400 per share of Hondo stock so that the IRS
woul d abandon its claimthat all of the property recorded in
El i zabet h Davenport’s nane bel onged only to her. Thus, the
settlenent cleared up title concerns on Birnie Davenport’s half
of the property.
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Birnie Davenport died in 1991. Gordon Davenport, Vestal,
and Bot ef uhr were appoi nted as personal representatives of her
estate. Wiile preparing Birnie Davenport’s estate tax return in
1991, Corrine Childs, the Davenport sisters’ long-tine tax
attorney, |earned that Botefuhr had not filed the 1980 gift tax
return or paid the taxes as prom sed. Wen Vestal and Gordon
Davenport filed the estate tax return, they filed a gift tax
return reporting the 1980 gift to Botefuhr at $804 per share.
The estate paid a gift tax of $95,6322 with the return. Botefuhr
did not sign either the gift tax return or the estate tax return.

In 1992 the IRS initiated an audit of Birnie Davenport’s
estate tax return and 1980 gift tax return and ultimtely
determ ned that Birnie Davenport’s gift of Hondo stock to
Bot ef uhr shoul d have been val ued at $2730 per share rather than
$804 per share. The large discrepancy in values created a
correspondingly large gift tax deficiency, which Birnie

Davenport’s estate contested in tax court. See Estate of

Davenport v. Conmir, 74 T.C M (CCH) 405 (1997). One issue

before the tax court was whether Birnie Davenport nmade a
conpleted gift to Gordon Davenport, Vestal, and Botefuhr. |1d. at
411. The tax court held that even though Birnie Davenport did
not have legal title at the tinme of the transfers, she did effect
inter vivos gifts to Gordon Davenport, Vestal, and Botefuhr of

t he Hondo stock, which the tax court val ued at $2000 per share.®

5> The tax court decided this value and incorporated by
reference the parties’ stipulation of fact which read:

38. For the purposes of this litigation, if
the Court finds that Birnie Davenport
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Id. at 407, 412. A second issue before the tax court was whet her
the statute of limtations barred the governnent fromrecovering
the gift tax due. The tax court held that the statute of
limtations did not bar assessnent of gift tax liability because
Wth respect to each of the transfers, the limtations period
started running on Novenber 7, 1991, when Vestal and Gordon
Davenport filed Birnie Davenport’s 1980 gift tax return. |1d. at
412. I n accordance with its findings, the court calculated the
tax deficiency owed by the estate.® The Tenth Crcuit affirned

the tax court’s deci sion. Estate of Davenport v. Conmir, 184

F.3d 1176, 1188 (10th Gr. 1999) (holding that Birnie Davenport
“had a sufficient ownership interest in the Hondo stock . . . to
effect inter vivos transfers of [it]” and that Birnie Davenport
conpleted gifts during July 1980 to her two nephews and ni ece).

Despite the tax court’s decision, the estate did not pay the
taxes owed. Because the tax court |acks the authority to enforce
its judgnments, the governnent filed the current action in the

Northern District of Oklahona against the estate and all three

transferred Hondo stock to Patricia
Vestal, Gordon Davenport, and Charles
Botefuhr in the cal endar quarter ending
Septenber 30, 1980, the parties agree
that the fair market value of such Hondo
stock was $2, 000. 00 per share at the tine
of the transfers.

6 The tax court determned that the estate’s deficiency in
unpaid gift taxes was $822, 653, that the estate owed an
additional penalty of $205,663 for the failure to tinely file the
1980 gift tax return, and that the estate owed interest on both
the unpaid gift taxes and the penalty. 1In 1998 the I RS assessed
that with penalties and interest, the estate’s tax bill anounted
to about $5.2 mllion.
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cousins to reduce to judgnent the estate’s liability and the
donees’ liability as transferees pursuant to |I.R C. 8§ 6324(b).

See United States v. Estate of Davenport, 159 F. Supp. 2d 1330,

1332 (N.D. Gkla. 2001). The estate conceded liability. [1d. The
governnent al so sought individual liability against the three
cousins in their capacity as co-executors pursuant to 31 U S. C
8§ 3713 for allegedly making inproper distributions fromthe
estate before paying the federal tax liabilities. 1d. The
district court dism ssed the § 3713 claimpre-trial. 1d.

Al t hough Gordon Davenport and Bot efuhr contested
jurisdiction, the district court overruled their notions to
dismss for lack of personal jurisdiction. [d. at 1335. On
appeal, the Tenth G rcuit held that the Oklahoma district court
did not have jurisdiction over Botefuhr and Gordon Davenport

after dismssing the 8 3713 claim United States v. Botefuhr,

309 F.3d 1263, 1274 (10th G r. 2002).

The case was remanded to the Gkl ahonma district court, which
transferred Botefuhr’'s case to the Wstern District of Texas and
Gordon Davenport’s case to the Southern District of Texas. The
case before this panel involves solely Gordon Davenport’s appeal.

The Southern District of Texas ruled on multiple notions for
summary judgnent by Gordon Davenport and the governnent. First
it determned that the statute of limtations barred assessnent
of the gift tax on the inputed gift arising fromthe July 1980
install ment sale, but that the statute of I[imtations did not bar
assessnent of the gift to Botefuhr. Second, it held that

al though res judicata and coll ateral estoppel bound Gordon
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Davenport to the tax court’s finding that he was a donee, neither
doctrine established the value of the gift to him (the Hondo
stock) or the anmount of his liability. Finally, the district
court held that the governnent failed to provide any evidence on
damages, an essential elenent of its claim and it granted
summary judgnent agai nst the governnent. The governnent now
appeal s.
1. DI SCUSSI ON

The I nternal Revenue Code inposes tax liability “on the
transfer of property by gift.” |1.RC 8§ 2501(a). The definition
of a gift includes transfers of property for “less than an
adequate and full consideration in noney or noney’'s worth.”
|. R C. 8§ 2512. The donor, as the party who nakes the gift, bears
the primary responsibility for paying the gift tax. See |I.R C
8§ 2502(c) (“The tax inposed by 2501 shall be paid by the
donor.”). \Wen, as here, the donor dies before paying the gift
tax owed, the personal representative of the estate is
responsi ble for paying the tax out of the estate, as a debt
agai nst the donor’s estate. Treas. Reg. 8 25.2502-2. The donee
may al so be held personally liable for the full anobunt of any
unpaid gift tax pursuant to 26 U S.C. § 6324(b).” Although the
donee’s liability is limted to the value of the gift he received
fromthe donor, he may be forced to pay nore than the gift tax
attributable to his gift. 8 6324(b); see also 14 EDMRD J. SM TH,

IVERTENS LAW OF FEDERAL | NCOVE TAXATION § 53:42 (2004). Thus, Gordon

’ Section 6324(b) states: “If the tax is not paid when due,
the donee of any gift shall be personally liable for such tax to
the extent of the value of such gift.” |.R C 8§ 6324(b).
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Davenport is liable for all the gift tax owed by the estate for
1980, up to the value of the gift he received.

The governnent seeks to collect unpaid gift taxes owed by
the Birnie Davenport estate from Gordon Davenport pursuant to the
transferee liability provision of I.R C. 8§ 6324(b). The
governnent argues that the tax court’s decision is res judicata
as to the liability of Gordon Davenport, and that accordingly,
Gordon Davenport may not relitigate the value of the Hondo stock
or whether the statute of limtations expired on the gifts to
Gordon Davenport, Vestal, and Botef uhr.

The term “res judicata” is often used to describe two
di screte preclusive doctrines: res judicata and coll ateral

estoppel .8 Baker v. Gen. Mtors Corp., 522 U S 222, 233 n.5

(1998). These doctrines “relieve parties of the cost and
vexation of nmultiple lawsuits, conserve judicial resources, and,
by preventing inconsistent decisions, encourage reliance on

adjudication.” Alen v. MCurry, 449 U S. 90, 94 (1980). Under

the doctrine of res judicata, “a final judgnent on the nerits
bars further clainms by parties or their privies based on the sane

cause of action.” Mntana v. United States, 440 U.S. 147, 153

(1979). The bar prevents relitigation of all *“issues that were
or could have been raised in [the previous] action.” Federated

Dep’t Stores, Inc. v. Mitie, 452 U S. 394, 398 (1981). 1In

contrast, under the doctrine of collateral estoppel, “the second

action is upon a different cause of action and the judgnent in

8 Res judicata is also known as clai mpreclusion, and
col |l ateral estoppel as issue preclusion.
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the prior suit precludes relitigation of issues actually
litigated and necessary to the outcone of the first action.”

Par kl ane Hosiery Co. v. Shore, 439 U S. 322, 327 n.5 (1979).

This court reviews the res judicata effect of a prior

j udgrment de novo because it is a question of law. ® Test Masters

Educ. Servs., Inc. v. Singh, 428 F.3d 559, 571 (5th Gr. 2005).

For res judicata to apply, the following four-part test nust be
satisfied: (1) the parties nust be either “identical or in
privity; (2) the judgnent in the prior action [nust have been]
rendered by a court of conpetent jurisdiction; (3) the prior
action nmust have been concluded to a final judgnment on the
merits; and (4) the sane claimor cause of action [nust have

been] involved in both actions.” [In re Southmark Corp., 163 F. 3d

925, 934 (5th Cr. 1999); see also 15 ELIzABETH K. BERVAN, MERTENS LAW
OF FEDERAL | NCOVE TAXATION § 60: 32 (2000).

This court determ nes whether two suits involve the sane
claimor cause of action by applying the transactional test of

t he Restatenent (Second) of Judgnents, 8 24. Petro-Hunt, L.L.C

v. United States, 365 F.3d 385, 395 (5th Cir. 2004). Under the

transactional test, our inquiry focuses on whether the two cases

under consideration are based on “the sane nucl eus of operative

® Gordon Davenport contends that the governnent
acknow edged before the district court that res judicata applies
only to the estate’s liability, and not his donee liability or
the valuation of the stock. A review of the governnment’s
response to Gordon Davenport’s second notion for summary judgnent
and its cross-notion for partial summary judgnment regarding
val uation indicates that the governnent argued, inter alia, that
res judi cata bound Gordon Davenport to the tax court’s
determnation of the gift tax due. The governnent did not waive
a res judicata argunent.
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facts.” In re Southmark Corp., 163 F.3d at 934 (quoting In re

Baudoi n, 981 F.2d 736, 743 (5th G r. 1993)). The nucl eus of
operative facts, rather than the type of relief requested,
substantive theories advanced, or types of rights asserted,

defines the claim Agrilectric Power Partners, Ltd. v. Gen.

Elec. Co., 20 F.3d 663, 665 (5th Cr. 1994). |If the cases are
based on the sanme nucl eus of operative facts, the prior
judgnent’s preclusive effect “extends to all rights the original
plaintiff had ‘with respect to all or any part of the
transaction, or series of connected transactions, out of which

the [original] action arose.’” Petro-Hunt, 365 F.3d at 395

(citing RESTATEMENT ( SECOND) OF JUDGMENTS 8 24(1)). Cenerally, “[t]he
tax liability of a particular tax for a particular taxable year”
is a single cause of action. 15 ELI zAaBETH K. BERWAN, MERTENS LAW OF
FEDERAL | NCOVE TAXATION § 60: 33 (2000).

The first three elenents of res judicata are not contested
by the parties. As transferee, Gordon Davenport was in privity
wth a party to the tax court proceeding, Birnie Davenport’s

estate, the transferor. See Baptiste v. Commir, 29 F.3d 1533,

1539 (11th Gr. 1994) (“[I]t is well settled that a transferee is
in privity with his transferor for purposes of the Internal

Revenue Code.”); First Nat’'l Bank of Chicago v. Commir, 112 F.2d

260, 262 (7th Cr. 1940)(sane). Indeed, the tax liability of the
donor and donee are inseparable. A prior decision determning
the liability of the donor binds the donee. 14 EDWARD J. SM TH,
MERTENS LAW OF FEDERAL | NCOVE TAXATION 8 53: 6 (2004). And the tax

court, a court of conpetent jurisdiction, rendered final judgnent



No. 06-40466
-11-

on the nmerits.

The parties differ as to whether the fourth elenent of res
judicata is satisfied: whether this case involves the sane cause
of action as the tax court proceeding. The district court, in
its res judicata analysis, held that the tax court proceeding
i nvol ved different operative facts than this case. The district
court determ ned that the tax court case involved a deficiency
notice against the estate itself and involved distinct facts
relating to Birnie Davenport’s ownership interests, donative
intent, and the estate’s ultimate gift tax liability, but that
this case involves facts relating to donee liability and the
statute of limtations under 8 6324(b). The governnment contends,
however, that the district court inproperly focused on the facts
litigated, as would be proper under the doctrine of collateral
estoppel, rather than the operative facts of the case.

The district court’s focus was i nproper because it |ooked to
the I egal theories advanced, forns of relief requested, and types

of rights asserted. See Agrilectric Power Partners, Ltd., 20

F.3d at 665. The operative facts in this case and the tax court
case are identical. Bot h cases are based on the same two

transactions and factual events: (1) the July 1980 install nent

10 The final judgnent el enent does not require contested
litigation. “An agreed judgnent is entitled to full res judicata
effect.” United States v. Shanbaum 10 F.3d 305, 313 (5th Cr
1994) (holding that an agreed decision in the tax court prevented
the application of the innocent spouse rule in an action to
enforce the tax court judgnent under res judicata); see also
Matter of W Tex. Mtg Corp., 12 F.3d 497, 500-01 (5th Gr. 1994)
(stating that a settlenent agreenent between the IRS and the
t axpayer incorporated into a judgnment nust be given full res
judicata effect).
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sal e of the Hondo stock from Birnie Davenport to Vestal and
Gordon Davenport and (2) the July 1980 gift of the Hondo stock to
Botefuhr. The tax court was required to decide the value of the
stock to calculate the tax owed by the estate. Accordingly,

under the transactional test the same cause of action is involved
in both cases, and the district court inproperly focused on what
was actually litigated rather than the operative facts.

Qur decision that the sanme cause of action is involved is
consistent with the decisions of the Eighth and El eventh Crcuits
that a transferee cannot relitigate the tax due after a prior
court had already determ ned the estate’s tax liability. See

Baptiste v. Commir, 29 F.3d 1533, 1539 (11th Cr. 1994); Baptiste

V. Commir, 29 F.3d 433, 436 (8th Gr. 1994). The Baptiste cases
i nvol ved two brothers; Gabriel, residing in Nebraska, and
Richard, residing in Florida. See id. Each brother received
$50, 000 as a beneficiary of his father’s life insurance policy.
Baptiste, 29 F.3d at 434. The IRS determ ned that the estate
owed a deficiency in estate tax, and after the estate contested
that deficiency, the IRS and the estate agreed to the estate tax
owed. |1d. The tax court entered a stipul ated decision of the
tax due fromthe estate, but the estate never paid the tax,
pronpting the governnment to attenpt to collect the tax fromthe

Baptiste brothers as transferees. ! |d.

11 Al'though the Baptiste cases involved transferee
liability with regard to an unpaid estate tax, transferee
liability of estate tax functions the sane as transferee
liability of gift tax. Section 6324(a) of the Internal Revenue
Code states that if the estate tax is not paid when due, then the
transferee “who receives, or has on the date of the decedent’s
death, property included in the gross estate . . . to the extent
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Al t hough Gabriel Baptiste did not contest that he was
personally liable as a transferee under I.R C. 8§ 6324(a)(2), he
attenpted to contest the anobunt of the underlying estate tax
liability in a separate proceeding in the tax court. The effort
was unsuccessful, the tax court holding that res judicata applied
to bar himfromcontesting the anount of the estate tax
liability. 1d. at 435. On appeal, Gabriel Baptiste argued that
res judicata did not apply to bind himto the tax court’s
deci sion regardi ng the existence and anount of estate tax inposed
for purposes of determning his transferee liability pursuant to
8§ 6324(a)(2). 1d. The Eighth Crcuit held that the causes of
action in the two cases were identical, that is “the transferor
and Gabriel[] [Baptiste s] respective obligation to pay the
estate tax inposed on the transfer of the decedent’s estate.”

Id. at 436. Because the causes of action were identical, res

j udi cata bound Gabriel Baptiste to the tax court’s decision for
pur poses of determ ning both the transferee’s obligation to pay
the estate tax and the anmount of the transferee’s liability. Id.
The court reasoned that the donee’'s liability was determ ned by

t he anobunt of the estate’s tax. See id.

The Eleventh Crcuit ruled simlarly in the challenge
brought by Richard Baptiste. Baptiste, 29 F.3d at 1539. Richard
Baptiste wanted to relitigate the valuation of the property, but
the court of appeals denied himthat opportunity. 1d. The

Eleventh Circuit held that “[t]he fact that his purpose is to

of the value, at the tine of the decedent’s death, of such
property, shall be personally |liable for such tax.”
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decrease his personal liability, rather than in the interest of
the estate, is of no nonent. The estate’s liability under
section 2002 and Baptiste’'s liability under section 6324(a)(2)
bot h enbrace the sanme determ nation—t he anmount of estate tax

i nposed by chapter 11.” [d.

Gordon Davenport argues that his case can be distingui shed
fromthe Eighth and Eleventh Circuits’ decisions because unlike
the Baptistes, who challenged the estate’s liability, he contests
the extent of his own transferee liability. He contends that
because the Baptiste brothers received cash, the extent of the
donee’s liability was fixed at the anmount of the cash received
and that the value of cash cannot be questioned in the way that a
stock’ s value can be. He argues that because the Baptiste
brothers could not relitigate the value of the cash (and thus the
extent of their liability), they attenpted to relitigate the
underlying estate’s liability as a neans of reducing their own
transferee liability.

Thi s argunent does not succeed because the value of the
Hondo stock was a fundanental part of calculating the tax due in
this case. The tax court’s determ nations of the value of the
stock and the tax due are not separable. Once a court determ nes
the tax liability of the transferor, “the decision is res
judicata of the liability with regard to the transferee for the
sane tax if transferee status can be established.” 14 EpbwarD J.
SM TH, MERTENS LAW OF FEDERAL | NCOVE TAXATION § 53: 31 (2004). The tax
court concluded Gordon Davenport was a transferee, and the Tenth

Circuit affirnmed that deci sion.
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Gordon Davenport al so argues that we should follow the | ead
of the Tenth Circuit in Botefuhr, a case in which the facts were
identical to those in this case. |In Botefuhr, the governnent
attenpted to assert transferee liability against Vestal to
collect the tax owed by Birnie Davenport’s estate. 309 F.3d at
1275. The question before the Tenth G rcuit was whether Vestal
was bound by the estate’s stipulation during the tax court
proceedi ngs that the value of the Hondo stock was $2000 per
share. |d. at 1281. Vestal argued that the stipulation was
limted to the tax court proceeding and did not preclude
litigation of that issue in the subsequent proceeding. 1d. The
Tenth G rcuit acknow edged that confusion existed regarding
whet her the preclusion issue should be anal yzed under the
principles of collateral estoppel or res judicata. |d. at 1281-
82. It concluded that “this matter nust be evaluated as an
assertion of [collateral estoppel], rather than [res judicata].
[Res judicata] is inapplicable to the situation here presented.”
Id. The Tenth Circuit offered no other insight into its
conclusion that res judicata did not apply.??

Al t hough we have the utnost respect for the Tenth Crcuit,
we decline to followits decision in Botefuhr that res judicata
does not apply; instead, we side with the Ei ghth and El eventh
Circuits in the Baptiste cases. As discussed above, each el enent

of res judicata has been satisfied in the instant case.

12 Under the doctrine of collateral estoppel, the Tenth
Circuit ultimately held that Vestal was not precluded from
relitigating the value of the Hondo stock because it had never
been litigated on the nerits. United States v. Botefuhr, 309
F.3d 1263, 1283 (2002).
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Accordingly, the doctrine of res judicata applies to preclude
Gordon Davenport and the governnent fromlitigating natters
arising fromthe sane nucl eus of operative facts that were or

coul d have been raised in the previous proceeding. See Mitie,

452 U. S. at 398.

Finally, Gordon Davenport argues that the | anguage of the
stipulation concerning the stock value was [imted to the tax
court proceeding and in effect the governnent waived res judicata
wWth regard to that issue. H's argunent fails because the
| anguage does not expressly waive res judicata or express any
intent regarding future proceedings. The stipulation nerely
states the parties’ intent wwth regard to the proceeding in the
tax court: that the Hondo stock should be valued at $2000 per
share.

In conclusion, we hold that all elenents of res judicata
have been satisfied. Accordingly, res judicata binds Gordon
Davenport to the value of the Hondo stock established in the tax
court proceeding. The doctrine also precludes himfrom
relitigating other issues that were or could have been litigated
in that suit, such as whether the statute of limtations barred
assessnent of the gift tax on either the gift to Botefuhr or the
gifts involved in the installnent sale transactions. Because we
hold that res judicata applies, we do not address the
governnent’s remai ni ng argunents

I11. CONCLUSI ON
For the reasons discussed above, we REVERSE the district

court’s judgnent and REMAND for further proceedings.



