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ANNI E MAE JONES BUSH, JAMES HOOVER BUSH;, SABRENA A. TODD,
LATENZA M LAWRENCE; CHARLES EARL BUSH,

Pl ai ntiffs-Appell ees,
vVer sus
TIMOTHY B. KEITH, Etc.; ET AL,
Def endant s,
ATIF RAHI, Individually and in his Oficial Capacity,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas, San Antonio
(5:03-CVv-151)

Bef ore JONES, BARKSDALE, and PRADO Circuit Judges.
PER CURI AM *

Dr. Atif Rahi appeals the district court’s interlocutory
order granting plaintiffs leave to file a third anended conpl ai nt
and rejecting, 1in part, the magistrate judge’'s report and
recommendation to dismss the clainms against Dr. Rahi, in his
i ndi vidual capacity, for deliberate indifference to Mark Anthony

Bush’s serious nedical condition. Dr. Rahi contends: the third

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Charles R. Fulbruge llI



anended conplaint did not allege sufficient facts to establish a
claim under 42 U S. C. 8 1983; and he is entitled to qualified
i nuni ty.

We nust, of course, consider the basis for our jurisdiction.
Jackson v. City of Atlanta, TX, 73 F.3d 60, 62 (5th Cr.), cert.
denied, 519 U. S. 818 (1996). 1In general, we have jurisdiction of
“appeals from all final decisions of the district courts”. 28
US C 8 1291. The denial of a claimof qualified imunity is an
appeal able final decision, provided that denial is based on a
purely | egal issue. Jackson, 73 F.3d at 62-63.

The interlocutory order granted plaintiffs leave to file a
third anmended conplaint. It did not discuss Dr. Rahi’s qualified
immunity clains; it declined to adopt the nmagistrate judge’'s
recommendation for dismssal of individual-capacity clains agai nst
Dr. Rahi based only on the grant of |eave to anend. O course, an
order granting leave to anend is not appeal able. See Levy v.
Securities & Exchange Commi n, 405 F. 2d 484, 485-86 (5th Cr. 1968);
see also Reed v. National AOd Line Ins. Co., 239 F.2d 594, 596 (5th
Cr. 1956). And, as stated, Dr. Rahi contests the allegations in
the third anended conplaint, for which qualified inmunity has not
been requested from the district «court. In sum we |[ack
jurisdiction.
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