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Appel I ant Rene Val enzuel a- Quevedo appeal s his conviction and
sentence for possession with intent to distribute a controlled
subst ance and conspiracy. For the reasons di scussed bel ow, we
affirmthe district court’s judgnent.

| . Background

I n Septenber of 2002, Val enzuel a- Quevedo was indicted for
one count of possession with intent to distribute nore than 1000
kil ograns of marijuana in violation of 21 U S.C 8§ 841(a)(1) and
(b)(1) (A and conspiracy to violate those statutes. Val enzuel a-
Quevedo pled guilty. During sentencing, the district court

det erm ned t hat Val enzuel a- Quevedo was a “career offender” for



pur poses of the United States Sentencing Cuidelines because
Val enzuel a- Quevedo had a prior drug-related conviction and a
prior violent felony conviction. See U S.S.G § 4Bl1.1(a).

Duri ng sentenci ng, Val enzuel a- Quevedo objected to his
designation as a career offender. He argued that his prior Utah
conviction, one of the convictions on which the district court
relied in designating hima career offender, was not a crine of
vi ol ence for purposes of 8 4B1.1 and therefore not relevant to a
determ nation of his career offender status.

Val enzuel a- Quevedo’ s prior Utah conviction was for one count
of discharging a firearmfroma vehicle. Follow ng the |anguage
of the applicable statute, see U ah Code Ann. 8§ 76-10-508, the
information specifically charged in Count 1 that he

did discharge a dangerous weapon or firearm from an

autonobile or other vehicle, from wupon, or across a

hi ghway, in the direction of any person or persons,

knowi ng or having reason to believe that any person may

be endangered; and/or with intent tointimdate or harass

anot her, did di scharge a danger ous weapon or firearmfrom

an autonobile or other vehicle, from upon, or across a

hi ghway, in the direction of any vehicle.

Val enzuel a- Quevedo had pled guilty to the charges.

Finding the prior Uah conviction to be a crine of violence,
the district court designated Val enzuel a- Quevedo a career
of fender. Thus, under U S.S.G § 4Bl1.1, the appropriate base
of fense | evel was 37, and the appropriate crimnal history

category was VI, which resulted in a penalty range of 262 to 327

mont hs i nprisonnment. The district court denied Val enzuel a-



Quevedo’s notion for a downward departure based on an over-
represented crimnal history but applied a dowmward departure of
three points for acceptance of responsibility. See U S . S.G 8§
3El.1(a) & (b).
1. Discussion

Val enzuel a- Quevedo chal | enges his conviction and sentence on
three grounds. First, he argues that 21 U S. C. 8§ 841(a) and
(b), under which he was convicted, are unconstitutional. Second,
he clains that the district court erred in sentencing himas a
career offender. Finally, he challenges his U S. Sentencing
Cui del i nes-i nposed sentence based on United States v. Booker, ---
Uus ----, 125 SSC. 738 (2005). W treat each in turn.

A. Constitutionality of 21 U S.C. § 841

For the first time on appeal, Val enzuel a- Quevedo cl ai ns t hat
the provisions found at 21 U . S.C. § 841(a) and (b) are facially
unconstitutional. He asserts that the drug type and quantity
gradations of § 841(b) are to be viewed as sentencing factors
rather than as elenents of a separate offense. He clains that,
as such, they are unconstitutional under Apprendi v. New Jersey,
530 U.S. 466 (2000). Val enzuel a- Quevedo correctly acknow edges
that we rejected this very argunent in United States v.
Sl aughter, 238 F.3d 580 (5th Gr. 2000), where we treated the
gradations as elenents of the crinme. There, we upheld a sentence

where the drug type and quantity had been charged and found by a



jury as elenents of the crine. Here, the drug type and anobunt
were charged in the indictnent and admtted by the defendant.
Thus, Val enzuel a- Quevedo’ s sentence was properly based on the
gradations provided for in 8§ 841(b).
B. Applicability of Career O fender Status

Next, Val enzuel a- Quevedo clains that the district court
erred in concluding that his prior Utah conviction was a crine of
vi ol ence for purposes of §8 4B1.1 of the U S. Sentencing
Cui delines. Consequently, he argues, he cannot be designated a
career of fender.

This Court reviews de novo a district court’s interpretation
and application of the Sentencing GQuidelines. United States v.
Charles, 301 F.3d 309, 312-13 (5th Cr. 2002) (en banc).!?

Section 4B1.1 of the United States Sentencing Quidelines
provides that a defendant is a career offender if

(1) the defendant was at | east eighteen years old at the

time the defendant committed the instant offense of

conviction; (2) the instant offense of conviction is a

felony that is either a crine of violence or a controlled

subst ance of fense; and (3) the defendant has at | east two

prior felony convictions of either a crine of violence or

a controll ed substance offense.

US.S.G § 4Bl.1(a).

The parties do not dispute that Val enzuel a- Quevedo was over

! While the Supreme Court’s recent opinion in Booker, 125
S.Ct. 738, alters the mandatory nature of the guidelines, it does
not affect our standard of review for |egal questions. See
United States v. Villegas, --- F.3d ----, 2005 W. 627963 (Mar. 17
2005) .



18 when he commtted the instant offense, that the instant
of fense (possession with intent to distribute over 1,000
kil ograns of mari huana) is a felony, nor that Val enzuel a- Quevedo
has a prior controll ed substance felony offense. Thus, we nust
determ ne whether the prior Uah conviction is a crine of
viol ence. W conclude that it is.

A crime of violence is any offense punishabl e by
i nprisonnment for a term exceeding one year and “(1) has as an
el emrent the use, attenpted use, or threatened use of physical
force against the person of another, or (2) . . . involves
conduct that presents a serious potential risk of physical injury
to another.” U S.S.G 8§ 4Bl.2(a). Application Note 1 to § 4Bl1.2
advi ses that an offense may fulfill the requirenents of §
4Bl.2(a) if “the conduct set forth (i.e., expressly charged) in
the count of which the defendant was convicted . . ., by its
nature, presented a serious potential risk of physical injury to
another.” Thus, “a categorical approach is taken to determ ne
whet her the charged count of conviction, by its nature, presented
a serious potential risk of physical injury.” United States v.
| nsaul garat, 378 F.3d 456, 467 (5th Gr. 2004). W look only to
the face of the indictnent in deciding whether a crine presents a
serious potential risk of injury to a person. Charles, 301 F. 3d
at 314. Injury need not be certain, but “it nust be clear from

the indictnment that the crinme itself or the conduct specifically



charged posed this serious potential risk.” 1d.

The information sets forth two alternative ways in which
Val enzuel a- Quevedo may have violated the Uah statute. Either he
(1) discharged a weapon froma vehicle in the direction of any
person, or he (2) “with intent to intimdate or harass another,
did di scharge a dangerous weapon or firearmfrom an autonobile or
ot her vehicle, from wupon, or across a highway, in the direction

of any vehicle.” Were the defendant’s actual conduct is not
clear fromthe face of the charging docunent, we proceed “under
the assunption that his conduct constituted the |east cul pable
act satisfying the count of conviction.” United States v.
Houston, 364 F.3d 243, 246 (5th G r. 2004). Here, then, we
assune that Val enzuel a- Quevedo violated the Utah statute by the
|atter alternative nmentioned in the information.

We agree with the district court that such behavi or poses “a
serious potential risk of physical injury to another.” U S. S. G 8§
4Bl. 2(a)(2). Firing a weapon from on, or across a highway at
another is a dangerous activity, especially when the notivation
for the act is a desire to intimdate or harass. O course, such
activity risks the |[ife of any person occupying the vehicle at
whi ch the perpetrator fires. |In addition to that risk, such an
action endangers the lives of innocent bystanders and drivers,

whose presence is |likely given the public accessibility of

hi ghways. Moreover, even in a scenari o where the perpetrator



believes that there are no bystanders present and that the
vehicle at which he is firing is enpty, it is ultimtely
i npossi ble to know for certain whether a vehicle is unoccupi ed,
especi al |y when shooting from another vehicle as charged in
Val enzuel a- Quevedo’s information. Cf. United States v. Winart,
1 F.3d 889, 891 (9th Cir. 1993) (finding that firing a weapon at
an inhabited dwelling regardl ess of whether the residence was
occupied was a violent crine because it presented a risk to
nei ghbors, bystanders, and | aw enforcenent authorities that m ght
respond); United States v. Cole, 298 F.3d 659, 662 (7th Gr.
2002) (stating in dictumthat “discharging a firearmis an
i nherently risky act”).
C. Applicability of Booker

Finally, in supplenental briefing, Valenzuel a- Quevedo
chal l enges the district court’s use of the United States
Sent enci ng Cui del i nes, which were found unconstitutional as
mandatory guidelines in the Suprenme Court’s opinion in United
States v. Booker, --- US ----, 125 S .. 738, 160 L.Ed.2d 621
(2005), issued during the pendency of this appeal. Because he did
not raise this argunent in the district court, we reviewthis
argunent for plain error. US. v. Mres, --- F.3d ----, 2005 W
503715 at *1 (5th Gr. Mar. 4, 2005). Under that standard of
review, we may reverse only if the appellant denonstrates " (1)

error, (2)that is plain, and (3) that affects substanti al



rights.” United States v. Cotton, 535 U S. 625, 631 (2002)
(citation and internal quotation marks omtted). "If all three
conditions are net an appellate court may then exercise its
discretion to notice a forfeited error but only if (4) the error
seriously affects the fairness, integrity, or public reputation
of judicial proceedings.” Id. (citation and internal quotations
mar ks omtted).

We first address whether there was error. |In Mares, we
found error in “the inposition of a sentence, which was enhanced
by using judge found facts, not admtted by the defendant or
found by the jury, in a mandatory CQuideline system” 2005 W
503715 at *9. The case at bar does not present such a scenari o.
Val enzuel a- Quevedo’ s sentence was based entirely, with the
exception of a downward adjustnent for acceptance of
responsibility requested by Val enzuel a- Quevedo hinself, on facts
admtted by himand on the existence of prior convictions.
Booker, 125 S.C. at 756 (“[We reaffirmour holding in Apprendi:
Any fact (other than a prior conviction) which is necessary to
support a sentence exceedi ng the maxi num aut hori zed by the facts
established by a plea of guilty or a jury verdict nust be
admtted by the defendant or proved to a jury beyond a reasonabl e
doubt.”) Consequently, Val enzuel a- Quevedo’ s Si xth Anendnent
ri ghts were not viol ated.

Val enzuel a- Quevedo argues instead that a sentence inposed



under the mandatory Cui delines systemis erroroneous under the
new post - Booker sentencing regi ne. He bases this on the Suprene
Court’s rejection of a renedy that would | eave the Cuidelines
mandatory in any case where they would result in a Sixth
Amendnent violation but advisory in all other cases. See Booker,
125 S.Ct. at 768 (“Such a two-system proposal seens unlikely to
further Congress' basic objective of pronmoting uniformty in
sentencing.”) In other words, according to Val enzuel a- Quevedo,
his sentence under the Guidelines is erroneous if the district
court inposed that sentence under the m staken belief that it was
required to inpose the Cuidelines sentence. It is clear after
Booker that application of the Guidelines in their mandatory form
constitutes error that is plain. See id. at 769 (finding no Sixth
Amendnent violation in respondent Fanfan's sentence but
nonet hel ess vacating the sentence and renmandi ng because “both the
Si xth Amendnent hol ding and our renedial interpretation of the
Sentencing Act” are to be applied to all cases on direct
review'); Johnson v. United States, 520 U. S. 461, 468
(1997)(holding it is enough that error be plain at the tine of
appel l ate review). However, Val enzuel a- Quevedo has not shown that
his substantial rights have been affected.

The third prong requires the defendant to establish that the
error “affected the outcone of the district court proceedings.”

United States v. O ano, 507 U S. 725, 734 (1993). The error nust



“denonstrate a probability ‘sufficient to underm ne confidence in
the outcone.’” Mares, 2005 WL 503715 at *8 (quoting United States
v. Dom nguez Benitez, --- US ----, ----, 124 S. . 2333, 2340,
159 L. Ed.2d 157 (2004)).

Here, Val enzuel a- Quevedo has not nade such a show ng. Wile
he has highlighted instances in which the district court pronpted
Val enzuel a- Quevedo to hel p the governnent apprehend ot hers
involved in the crine and thereby | ower his sentence, a review of
the record does not support the contention that the district
j udge woul d have i nposed a different sentence. 1In the sentencing
hearing transcripts, we find evidence to the contrary. The
district judge explicitly stated that Val enzuel a- Quevedo had not
| earned fromhis prior mstakes; indicated he felt that one of
Val enzuel a- Quevedo’ s prior sentences was an i nadequate penalty in
light of the fact that sonebody had been killed in connection
wth that prior offense; discussed with disapproval Val enzuel a-
Quevedo’s crimnal record, which included ten prior convictions;
and evi nced approval of the applicability of the career offender
designation in this case. Because Val enzuel a- Quevedo has not net
hi s burden of establishing prejudice, he has not fulfilled the
requi renents to show plain error.

I11. Concl usion
Accordi ngly, we AFFI RM Val enzuel a- Quevedo’ s convi cti on and

sent ence.
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