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DeMOSS, Circuit Judge:

Plaintiffs-Appellants |Ivor Keelan (“Keelan”) and David
Sullivan (“Sullivan”) (together, “Appellants”) appeal from the
district <court’s granting of summary judgnent in favor of
Def endant - Appel | ee  Majesco Software, Inc. (“Majesco” or the
“conpany”) in Appellants’ Title VII national origin enploynent
di scrim nation case. For the follow ng reasons, we AFFIRM the
district court’s order.

BACKGROUND
Majesco is a U S wholly owned subsidiary of Mstek Ltd.

(“Mastek”™). Mjesco has an office in Irving, Texas. Mastek was



founded in 1982; is headquartered i n Bonbay, India; and is publicly
traded on the Bonbay Stock Exchange. Mastek’s business is
outsourcing software/ | T sol utions and technicians for its business
custoners. Majesco is one of several wholly owned internationa
subsi di ari es of WMastek. Maj esco sells Mastek’s I T products and
services to its custoners based locally in the United States.

Keel an, a citizen of the United Kingdom began working as a

regi onal sales director for Majesco on or about August 7, 2000, in

the Irving office. He was hired as an enployee-at-will, with a
base salary of $110,000, plus a conm ssion structure. He was
termnated in |ate Novenber 2001 for nonproduction. A female

Canadi an national was offered his position but did not accept it.
Sullivan, a U S. citizen born in El Paso, applied to work at
Maj esco in early 2001. WMajesco president and I ndian national Atu
Vohra (“Vohra”) (former marketing director for Mastek) was one of
Sullivan’s interviewers. Sullivan began working as a director of
alliances for Maj esco, as an enpl oyee-at-will, on or about March 1,
2001, inthe Irving office with a base salary of $120,000, plus a
comm ssion structure. Sullivan signed an enpl oyee confidentiality
and inventions agreenent and an IRS W4 w thholding certificate
Wi th another software/lT conpany, AppWrx Corp. (“AppWrx”), on
June 20, 2001. Sullivan took an extended | eave from Majesco the
first week of July 2001. He submtted his letter of resignation
dated July 26, 2001. Sullivan’s W2s from 2001 i ndi cate he earned
nmore at AppWorx in the five nonths he worked there than in the five
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nmont hs he wor ked for Maj esco.

During his first four nonths on the job, Keelan generated no
sales. H s then-supervisor Gary Hart (“Hart”), a U S. national
counsel ed Keelan concerning his sales perfornmance. Keel an nade
three sales between February and April 2001. He nmade no sales
after that. Sullivan’s initial supervisor was also Hart. Sullivan
produced no sales while at Mjesco. Both Keelan and Sullivan
allege that their sales performances were hindered and obstructed
at Majesco due to the fact they are non-Indian. Appellants also
contend Maj esco’ s i nadequat e mar ki ng materi al s and websi te hi ndered
their sal es perfornmance.

Keel an said he encountered staffing probl ens because when no
techni ci an enpl oyed by Maj esco was avail able for projects, Majesco
only brought in Mastek’s Indian technicians on work visas and woul d
not staff projects with local non-Indian hires. Keelan stated one
time he lost repeat business because the Indian workers’ visas
expired and they left in the mddle of a project.

Sullivan said he encountered simlar staffing problens.
Sullivan stated he was told that the conpany woul d not staff one of
his projects because it could not get the required people from
India. Sullivan stated a pattern devel oped where sal es brought to
the tabl e by non-Indi ans probably were not going to be successful.

Anot her non-Indian Mjesco salesperson, Jennifer \Walsh
(“wal sh”), based out of New Jersey, also testified to simlar
staffing problens. When WAl sh asked managenent why the conpany
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woul d not use | ocal people, she stated she was told that “Anericans
need too nmuch handhol ding.” Wl sh was term nated in Novenber 2001
for nonproduction.

Appel  ants provided other evidence alleging discrimnation.
Keel an stated that Vohra (then marketing director for Mastek)
announced at a sales neeting held in Indiain Novenber 2000 t hat he
coul d foresee a tine when Mastek woul d be a totally I ndian conpany.
On April 1, 2001, Vohra was appointed president of Majesco.
Shortly after Vohra becane president, Hart resigned and was
repl aced by Lokesh Bhagwat, an I ndian. Keelan stated that in April
2001, imediately prior to Hart’'s |leaving, he asked Hart if the
conpany had a policy of forcing the Anericans out and that Hart
replied, “Is there a docunent out there sonewhere that states that,

no; is it practice, of course it is. Appel  ants al so conpl ai ned
about their working environnent, includingthe |lack of w ndows, the
smal | size of their cubicles, and Majesco’s requirenent that they
work fromthe office instead of hone.

Yvette Wnfrey (“Wnfrey”), a non-Indian, was the assistant
human resources director for Majesco. Wnfrey testified that both
Keel an and Sullivan conplained to her about discrimnation at
Maj esco. Keelan said Wnfrey directed hi mto the EEOCC, but that he
had not yet gone to the EEOCC at the tine of his termnation in
Novenber 2001. Keelan and Sullivan also conplained to P.N. Prasad
(“Prasad”), an Indian Maj esco executive, about what they perceived
to be discrimnation agai nst non-Indi ans. Keel an said Prasad al so
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stated that “Anmericans have never worked out” at the conpany.
Sullivan spoke to Ketan Mehta (“Mehta”), Majesco’'s CEO and an
| ndi an, about the apparent discrimnation; Mehta s response was, “I
can see how you would feel that way.”

Maj esco alleges it fell upon hard financial tines beginningin
fiscal year 2000. The loss of revenues in fiscal year 2001 was
al nrost $20 million, and the conpany suffered a net |oss of over
$1.4 million. Because of this, on July 16, 2001, Myjesco announced
a new pay plan. This plan consisted of an across-the-board pay
cut: all rank-and-file enployees earning nore than $60, 000 per
year received a ten percent pay cut, wth senior mnagenent
receiving an even |arger decrease. The plan also nodified the
conmmi ssion structure across the board for salesnen. Salaries were
changed to require draws agai nst conm ssion. For exanple, if a
comni ssi on enpl oyee had a $75,000 salary and earned $100,000 in
commi ssion, he would receive the difference of only $25,000 in
comm ssi on. The plan al so specifically excluded conm ssions on
projects over $5 mllion. Appellants claimthe plan gave Mjesco
di scretion to divide conmm ssions anong sal esnen as nmanagenent saw
fit and, in sone instances, not even pay comm ssions, and thus
woul d be a vehicle for favoritismand discrimnation.

Appel lants filed charges of national origin discrimnation
wth the EEQCC They then filed this action against Myjesco in
district court on August 6, 2002, alleging discrimnation in the

terme and conditions of their enploynent and in Keelan's
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termnation and Sullivan’s constructive discharge. The court
rejected Appellants’ urging that it analyze their case under the
m xed-notive theory. The court determ ned this was a pretext case
under McDonnell Douglas Corp. v. Green, 411 U.S. 782 (1973).! Wth
regard to Appellants’ ternms and conditions clains, the court found
that the evidence did not support a prima facie case; that is,
not hi ng showed Appel |l ants were deni ed any conpensati on due them or
that Majesco treated simlarly situated Indian enpl oyees better.
As to Keelan’s discharge claim the court found he did not neet his
prima facie case because nothing showed that simlarly situated

| ndi an sal esnen were treated nore favorably than he; that is, that

We agree that the McDonnel |l Dougl as burden-shifting anal ysis
applies to Appellants’ enploynent discrimnation clains:

As the Suprene Court reaffirnmed in Reeves [v. Sanderson
Pl unbi ng Products, Inc., 530 U. S. 133 (2000)], “MDonnel
Dougl as and subsequent decisions have ‘established an
all ocation of the burden of production and an order for
the presentation of proof,’” whereby a “plaintiff nust
[first] establish a prima facie case of discrimnation.
[ After doing so,] [t]he burden [of production] shift][s]
to [the defendant] to ‘produce evidence that the
plaintiff was rej ected . for a legitimte,
nondi scrimnatory reason.’” ld. at [142]. If the
defendant is able to produce a legitinmate reason, then
the presunption of discrimnation vanishes. However,
because the burden of persuasion “‘remains at all tines
wth the plaintiff,”” the plaintiff is “afforded the
opportunity [to denobnstrate that an issue of material
fact exists and] that the legitinmate reasons offered by
the defendant were not its true reasons, but were a
pretext for discrimnation.” 1d. [at 143.]

Ckoye v. Univ. of Tex. Houston Health Sci. Cr., 245 F. 3d 507, 512
(5th Gr. 2001) (alterations in original, except in citations).
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they were not also counseled and then term nated for poor sales
per f or mance. The court stated that even if Keelan had net his
prima facie case, Maj esco rebutted wth a legitimate
nondi scrimnatory reason for his termnation, and “stray remark”
evidence did not raise an issue of pretext. As to Sullivan's
constructive discharge claim the court found he did not raise a
genui ne i ssue of fact on constructive di scharge because he was not
subj ected to objectively intol erabl e worki ng conditions and because
he left Majesco for what he perceived to be a better job. The
district court granted summary judgnent to Maj esco and di sm ssed
Appel lants’ clainms. Appellants tinely appeal ed Keel an’ s di schar ge
claimand Sullivan’'s constructive discharge claim
DI SCUSSI ON

This Court reviews a district court’s grant of sumary
judgnent de novo, applying the sane standards as the district
court. Patrick v. Ridge, 394 F. 3d 311, 315 (5th G r. 2004). Under
Federal Rule of G vil Procedure 56(c), summary judgnent is proper
when the “pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of law.” FeD. R
Qv. P. 56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 322-23
(1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 251-52

(1986) . When making its determ nation, the court nust draw al



justifiable inferences in favor of the nonnovant. Bodenheiner v.

PPG I ndus., Inc., 5 F.3d 955, 956 (5th Cr. 1993).

| . Whet her the district court erred by requiring that Appellants
provide evidence of simlarly situated |Indian enployees
receiving preferential treatnent to prove up their prima facie
case of discrimnation.

On appeal, Appellants argue that the district court applied an
erroneous standard under MDonnell Douglas by deciding that only
one nethod of proof would allow them to neet the essential
discrimnation elenent of their prinma facie case — show ng that
Maj esco treated simlarly situated |Indians enployees differently
t han non-1I ndi an enpl oyees. Appellants maintain the utilization of
t hi s exclusive approach to prove a prima facie case is contrary to
Suprene Court and Fifth Grcuit caselaw, which indicates there is
no single route required to establish a prim facie case. See,
e.g., MDonnell Douglas, 411 U S. at 802 n.13; Thornbrough v.
Col unbus & Greenville RR Co., 760 F.2d 633, 641 & n. 10 (5th Gr.
1985), abrogated on other grounds, St. Mary's Honor Ctr. v. Hicks,
509 U.S. 502 (1993).

Appel l ants agree that the simlarly situated type of proof the
court required here can be hel pful to prove up a prima facie case,
but only where the conpany invol ved has several simlarly situated
enpl oyees. Appellants maintain that each of their jobs was uni que:
Sullivan was the only director of alliances, and Keelan was the

only Majesco salesman in charge of the central U S. region.



Appel | ants argue that because real i stic conpari sons cannot be nade,
they instead relied on other evidence.

Maj esco i nsists that Appellants did not properly challenge the
district court’s fornulation of the McDonnell Douglas prima facie
case in the district court. Mjesco argues its summary judgnent
nmotion put Appellants on notice that Majesco was seeking sunmary
j udgnent because: (1) Appellants failed to establish that
simlarly situated persons had been treated differently in their
ternms and conditions of enploynent, (2) Keelan failed to identify
a simlarly situated person treated differently as to his
di scharge, and (3) Keelan failed to raise a genuine fact issue on
pretext as to his discharge. Maj esco namintains even wth two
opportunities (response to sunmary judgnent and perm ssive sur-
reply brief), Appellants never took issue with Maj esco’ s statenent
of the applicable elenents of the MDonnell Douglas prim facie
case. Majesco insists Appellants said nothing about the |ack of
simlarly situated persons outside their class. |Instead, Myjesco
argues, Appellants only continued to argue that Desert Pal ace, Inc.
v. Costa, 539 U S. 90 (2003), changed the | andscape of Title VII
| aw by replacing MDonnell Douglas such that the granting of
summary judgnment in Title VII cases would be severely limted.
However, Majesco contends this Court recently affirned the

McDonnel | Dougl as formul ation as to the fourth el enent of the prinma

facie case. See Bryan v. MKinsey & Co., Inc., 375 F. 3d 358, 360-



61 (5th Gr. 2004) (affirmng summary judgnent against black
plaintiff where record showed white associate principals also
term nated).

The district court used the followng fornulation of the
McDonnel | Douglas prima facie case: plaintiffs nmust show (1) they
are nenbers of a protected class; (2) they were qualified for their
positions; (3) they suffered an adverse enpl oynent action; and (4)
others outside the class who were simlarly situated were treated
nmore favorably than they were treated. See Urbano v. Cont’
Airlines, Inc., 138 F.3d 204, 206 (5th GCr. 1998).

It is well settledinthis Crcuit that the scope of appellate
review on a summary judgnment order is limted to matters presented
to the district court. Keenan v. Tejeda, 290 F.3d 252, 262 (5th
Cr. 2002); Frank C. Bailey Enters., Inc. v. Cargill, Inc., 582
F.2d 333, 334 (5th Cr. 1978). “If a party fails to assert a | ega
reason why sunmary judgnment should not be granted, that ground is
wai ved and cannot be considered or raised on appeal.” Keenan, 290
F.3d at 262 (internal quotation marks and citation omtted). If a
party wishes to preserve an argunent for appeal, the party “nust
press and not nerely intimate the argunent during the proceedi ngs
before the district court.” New York Life Ins. Co. v. Brown, 84
F.3d 137, 141 n. 4 (5th Gr. 1996) (quoting FDICv. Mjalis, 15 F. 3d
1314, 1327 (5th Gr. 1994)). An argunent nust be raised “to such

a degree that the district court has an opportunity toruleonit.”
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We note “[p]rior case |law has not consistently applied Title
VII's burden-shifting framework to the question of whether a
simlarly-situated enpl oyee outside the plaintiff’s protected cl ass
was treated nore favorably.” N eto v. L&H Packing Co., 108 F.3d
621, 623 n.5 (5th Gr. 1997). However, based upon our careful
review of the record, we agree with Maj esco that Appellants did not
properly raise in the district court the argunent that show ng
simlarly situated enployees were nore favorably treated to neet
the fourth el enent of McDonnell Douglas is not required to prove up
a prima facie case of discrimnation. \While Appellants objected
that their case should be treated under a m xed-notive theory per
Desert Palace, they did not object to the simlarly situated
di sparate treatnent fornulation of the fourth elenent of the prim
facie case. Because Appellants did not sufficiently object bel ow,
the district court did not have any opportunity to rule on their
argunent ; Appellants’ |egal argunment on fornulation is thus waived.

See Keenan, 290 F.3d at 262; Brown, 84 F.3d at 141 n.4. W cannot
address this point of error. Keenan, 290 F.3d at 262.

1. Wether the district court erred by not anal yzing Appel | ants’
case under the m xed-notive theory.

Appel lants do not extensively brief the argunent that the
district court should have evaluated their evidence under Desert

Pal ace. Appellants nerely insist that “the Supreme Court did not
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say what inpact Desert Palace would have on MDonnell Douglas

[ because] the result is so obvious it is likely the Court felt no

need to explain” — that result being summary judgnment is al nost
never proper. Majesco responds that under any interpretation of
Desert Pal ace, Appellants still nust denonstrate a prinma facie case

of discrimnation, see Rachid v. Jack In The Box, Inc., 376 F.3d
305, 312 (5th Cr. 2004), and they failed to do so here.

Under the m xed-notive paradigm a plaintiff need only show
that the protected characteristic was a “notivating factor for any
enpl oynent practice, even though other factors also notivated the
practice.” 42 U.S.C. 8 2000e-2(m. |In Desert Pal ace, the Suprene
Court explained: “In order to obtain an instruction under 8 2000e-
2(m, a plaintiff need only present sufficient evidence for a
reasonable jury to conclude, by a preponderance of the evidence,
that ‘race, <color, religion, sex, or national origin was a
nmotivating factor for any enploynent practice.’” 539 U S. at 101.
Desert Palace thus answered a disputed question from Price
Wat er house v. Hopkins, 490 U. S. 228 (1989), clarifying that direct
evidence of the “notivating factor” is not needed to shift the
burden of proof to the enployer to affirmatively showthat it would
have treated the plaintiff the sane in the absence of the unl awf ul
nmotivating factor; circunstantial evidence of the notivating factor

can be enough. 539 U S. at 99-101. Desert Pal ace had no effect on

pret ext cases under McDonnell Douglas. See, e.g., Raytheon Co. v.
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Her nandez, 540 U.S. 44, 49 & n.3 (2003) (noting, in a case post-
Desert Palace, the consistent use of the “famliar” MDonnell
Dougl as burden-shifting approach for disparate treatnent cases).

This G rcuit has adopted use of a “nodified McDonnel |l Dougl as
approach” in cases where the m xed-notive anal ysis may apply. See
Rachid, 376 F.3d at 312. After the plaintiff has net his four-
el ement prima facie case and the defendant has responded with a
legitimate nondiscrimnatory reason for the adverse enploynent
action:

[ T]he plaintiff nmust then offer sufficient evidence to

create a genuine issue of material fact either (1) that

the defendant’s reason is not true, but is instead a

pretext for discrimnation (pretext alternative); or (2)

that the defendant’s reason, while true, is only one of

the reasons for its conduct, and another notivating

factor is the plaintiff'’s protected characteristic.

(m xed-notive[s] alternative).
Id. (internal quotation marks and citations omtted). The question
of pretext versus mxed-notive treatnent is only reached after a
plaintiff has nmet his prima facie show ng under the nodified
McDonnel | Dougl as standard and the defendant has responded with a
legitimate nondiscrimnatory reason. | d. If the plaintiff
denonstrates the protected characteristic was a notivating factor
in the enpl oynent decision (neets the m xed-notive show ng), which
pursuant to Desert Pal ace may be achi eved through circunstanti al

evi dence, Rachid, 376 F.3d at 311-12, “it then falls to the

def endant to prove that the sane adverse enpl oynent deci sion would
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have been nmade regardless of discrimnatory aninus. If the

enpl oyer fails to carry this burden, plaintiff prevails.” 1|d. at
312 (internal quotation marks and citation omtted). |In Rachid,
this Court determ ned that enough fact issues still renained at the

summary judgnent stage, after plaintiff had net his prinma facie
case and the enployer had replied with a nondi scri mnatory reason,
such that Rachid s case could not be adequately determ ned to be
either pretext or m xed-notive. 1d. at 316.

Appellants desire that their case be analyzed under Desert
Pal ace, which is a m xed-notive case, but they also erroneously
argue that Desert Pal ace changed McDonnel | Dougl as, which governs
di sparate treatnent cases prem sed on pretext. The district court
acknow edged Appel lants’ request. However, the court denied such

m xed-notive treatnent primarily because it found “no evi dence t hat

Maj esco had legitimate and illegitimte reasons for discharging
Keel an. "2
As discussed in sections IlIl and IV below, both Keelan and

Sullivan failed to raise sufficient evidence to support their prim
facie cases of di scrim nation. Ther ef or e, this case is

di stingui shable fromRachid, see 376 F. 3d at 316, because here the

2The EECC, as am cus, argues that regardl ess of whet her Keel an
can show pretext, his evidence raises a fact question as to whet her
his national origin was a notivating factor in his discharge
However, for the same reasons as discussed in section |V, even if
Keel an coul d arguably neet his prima facie case, his evidence does
not raise that fact question.
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district court did not need to reach the question of whether
Appel l ants created fact issues on either or both of pretext or
m xed-notive. We thus find no error.

[11. Whether the district court erred by finding Sullivan had not
shown constructive discharge to neet the adverse enpl oynent
el enrent of his prima facie case.

Sul l'ivan argues the district court incorrectly determ ned t hat
he had not presented enough evidence to create a material fact
i ssue on constructive discharge, which was the adverse enpl oynent
action Sullivan alleged Majesco took against him Sul I'i van
protests the court’s statenent that he was not constructively
di scharged because he had not received a “significant change in
benefits.” Sullivan contends the detrinental inpact of the new
comm ssion structure, coupled with Majesco’ s environnment in which
non-Indian-initiated sal es were di scouraged, indicated the kind of
i ntol erabl e working conditions that would force one to resign. In
addition, Sullivan argues the district court solely | ooked to the
fact that he retained his job title, which is not part of the
constructive discharge test, instead of considering how Sullivan
had | ess potential to earn conm ssions under Majesco’s new plan
See Pegram v. Honeywell, Inc., 361 F.3d 272, 284 (5th Cr
2004) (recognizing the disparity in a reassigned enployee’'s
potential incentive conpensation as evidence of an adverse
enpl oynent action).

Maj esco responds that Sullivan failed to present any evi dence
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of intolerable working conditions that conpelled his resignation.
Maj esco contends the evidence Sullivan did present — the new pay
and conpensation plan, being required to work fromthe office and
from cubicles, inadequate marketing materials, and My esco’ s
busi ness net hod of staffing projects with Mastek consultants — did
not show discrimnation or hostility because these policies and
practices were neutrally applied.

This Court has expl ai ned:

The general rule is that if the enployer deliberately

makes an enployee’s working conditions so intolerable

that the enployee is forced into an involuntary

resignation, then the enployer has enconpassed a

constructive discharge and is as liable for any illegal

conduct involved thereinas if it had formally di scharged

t he aggri eved enpl oyee.
Jurgens v. EEOC, 903 F.2d 386, 390 (5th Cr. 1990) (citation
omtted). Wether an enpl oyee would feel forced to resign is case-
and fact-specific, but we consider the follow ng factors rel evant,
singly or in conbination:

(1) [Denmotion; (2) reductionin salary; (3) reductionin

job responsibilities; (4) reassignnment to nenial or

degradi ng work; (5) reassignnment to work under a younger

[ or | ess experi enced/ qual i fi ed] supervi sor; (6)

badgering, harassnent, or humliation by the enployer

cal cul ated to encourage the enployee's resignation; or

(7) offers of early retirenment [or continued enpl oynent

on terns |less favorable than the enployee’'s forner
status].

Hal ey v. Alliance Conpressor LLC, 391 F.3d 644, 649-50 (5th Gr.
2004) (citing Brown v. Kinney Shoe Corp., 237 F.3d 556, 566 (5th

Cir. 2001)) (alterations in original) (footnote omtted). The test
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that Sullivan nust neet is an objective, “reasonable enployee”
test: whether a reasonable person in the plaintiff’s shoes would
have felt conpelled to resign. Barrow v. New Oleans S.S. Ass’n,
10 F.3d 292, 297 n.19 (5th Cr. 1994). “Constructive discharge
requires a greater degree of harassnment than that required by a
hostile environment claim” Brown, 237 F.3d at 566. Aggravating
factors used to support constructive discharge include hostile
wor ki ng conditions or the enployer’s invidious intent to create or
perpetuate the intolerable conditions conpelling the resignation.
Jurgens, 903 F.3d at 393 n.10. *“The resigning enpl oyee bears the
burden to prove constructive discharge.” Haley, 391 F.3d at 650.
We agree with the district court that Sullivan did not neet
hi s burden of showi ng constructive discharge. To begin, we do not
accept that the requirenent to work from the office, a policy
Maj esco applied across the board, constitutes hostility or
harassnment. Neither does having to work froma cubicle-type office
space; all the nonsupervisor Mjesco sal espersons worked fromthe
“Bul | pen.” The testinony in the record also reflects that al
Maj esco sal espersons — Indian and non-Indian — utilized the sane
marketing materials and website. Wile Appellants specul ate that
the pay cut and change in comm ssion structure would not be
neutrally applied, nothing supports that this practice ever took
pl ace. The evidence instead shows the bl anket, neutral nature of

t he busi ness decision nmade in |ight of Majesco’s revenue decrease.
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See Jurgens, 903 F.2d at 392-93 (affirmng summary judgnment for
enpl oyer where white plaintiffs were denoted as part of a bl anket,
racially neutral reorganization). Unlike the plaintiff in Pegram
who individually suffered a job transfer where | ess conm ssi on was
possi ble, 361 F.3d at 283-84, the Myjesco sal espersons altogether
faced the sane potential comm ssion | oss under the new plan. W
find none of these working conditions objectively constitutes a
“greater degree of harassnent than that required by a hostile
environment claim” Brown, 237 F.3d at 566.

Sul l'ivan al so presents no, nuch | ess conpel |l i ng, evidence that
his job responsibilities were reduced or that he was assigned to
menial work in spite of his job title remaining the sane. See
Brown v. Bunge Corp., 207 F.3d 776, 782-83 (5th Cr. 2000)
(affirmng summary judgnent for enployer where ADEA plaintiff
suffered a denotion and fewer job responsibilities). Thereis also
no evi dence that anyone at Maj esco ever badgered Sul livan by asking
hi mwhen he was going to quit. See Stephens v. C |1.T. G oup/ Equi p.
Fin., Inc., 955 F.2d 1023, 1027-28 (5th Cr. 1992) (affirmng a
jury verdict on constructive discharge, where ADEA plaintiff had
not only been denoted, but also faced significant reductions in
salary and responsibilities, and was repeatedly questioned by his
younger supervisor as to when he was going to quit).

Mor eover, Sullivan accepted a hi gher-paying job with another

software conpany prior to the inplenentation of the new
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conpensati on and conm ssion plan. |If Sullivan had, or perceived he

woul d have, a grievance with the new conpensati on and comm ssion

pl an, a reasonabl e enpl oyee woul d have waited to see just how his
paycheck was practically affected before seeking out a potentially

hi gher paying job and resigning. See Haley, 391 F.3d at 652

(noting reasonable enployee attenpts resolution of enploynent

concerns before quitting); MKethan v. Texas Farm Bureau, 996 F.2d

734, 741 (5th Gir. 1993) (sane); Bozé v. Branstetter, 912 F. 2d 801,

805 (5th Cr. 1990) (sanme). The district court decided this issue

correctly; Sullivan does not neet the adverse enploynent action

prong of his prim facie case.

V. Wether the district court erred in finding that Keelan had
not nmet the discrimnation elenent of his prinma facie case
under McDonnel | Dougl as.

W now address whether Keelan has presented sufficient
evidence to neet his prima facie case and show pretext as to his
di schar ge. The parties here only dispute the discrimnation
el enrent of MDonnel |l Douglas — whet her Keel an produced sufficient
summary judgnent evidence to raise a genuine issue of fact that
simlarly situated I ndi an sal espersons were treated nore favorably
than he — and pretext.® Keelan attenpts to neet this prim facie

el ement with vari ous evi dence. Keel an first argues that Suprene

3This Court uses the same McDonnel |l Dougl as standard enpl oyed
by the district court. See Patrick v. Ridge, 394 F.3d 311, 315
(5th Gr. 2004).
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Court and this Court’s casel awindicate the i nportance of workforce
statistical evidence in proving discrimnation, which he contends
the district court did not give proper weight to here.* See Int’l
Bhd. of Teansters v. United States, 431 U S. 324, 339 (1977)
Parson v. Kaiser Al um num & Chem Corp., 575 F.2d 1374, 1379-80
(5th CGr. 1978). Moreover, Keelan argues his and Sullivan's
testinony as well as that of Wil sh brought the “cold nunbers” of
the pro-Indian Majesco statisticstolife. See Teansters, 431 U S
at 339. Keelan insists that Majesco’'s plan to have an all-Indian
wor kf orce had an adverse inpact on his ability to sell; and the
court should not have nade the finding that Keelan, and not
Maj esco, was the reason Keelan did not neet his sales goals.
Keel an contends naking this inference is not proper on sunmary
judgnent. See United States v. Diebold, Inc., 369 US. 654, 655
(1962).

Keelan also argues that the district court inproperly
disregarded all of Appellants’ evidence related to Majesco’'s
executives’ prej udi ci al m ndset which favored Indians and
di sfavored non-Indians as “stray remarks.” Keel an argues this
probative evidence i ndicated Maj esco’s intent to take the necessary
steps to achieve an all-1Indian workforce. Keelan points not only

to his renoval from Mjesco, but also to Sullivan’s forced

“As part of their summary judgnent evidence, Appellants
submtted a list of WMjesco enployees as of August 2003, which
i ndicated that 8 of 137 enpl oyees were non-I ndi an.

20



resignation and the termnation of Wl sh, as corroborating the
pl an. Keel an contends the various prejudicial statenents by
Maj esco executives cannot be disregarded as stray remarks because
they were outright adm ssions by persons controlling conpany
deci sions. See Pal asota v. Haggar C othing Co., 342 F.3d 569, 578
(5th Gr. 2003).°

Maj esco argues Appellants have waived any error in the
district court’s evidentiary determ nations by not raising such
objections in their opening brief. Maj esco contends the court
properly di sregarded Appell ants’ evi dence that was either hearsay,
irrelevant, or unauthenticated. Majesco alsoinforns this Court as
to Appellants’ inproper briefing; that is, Appellants failed to

cite to the record for many of their assertions. WMjesco asserts

W note Pal asota is distinguishable. There, the jury found
for the plaintiff on his ADEA claim and the court then ruled for
judgnent as a matter of law for the enployer. 342 F. 3d 569, 573-74
(5th Gr. 2003). In that posture, “it is unnecessary to ‘parse the
evidence into discrete segnents corresponding to the different
stages’ of the McDonnell Douglas framework.” 1d. at 574 (quoting
Scott v. Univ. of Mss., 148 F. 3d 493, 504 (5th Gr. 1998)). OQur
reviewinstead is for whether the plaintiff met his ultimte burden
of proving that the enployer term nated hi m because of age. Id.
Thus, this Court in Palasota considered the anti-age remarks nade,
in conbination with the establishnment of a prinma facie case and a
fact issue as to the veracity of the enployer’s stated grounds for
termnation, as probative of discrimnatory intent. |1d. at 578.
Moreover, there the jury had rul ed for Pal asota based on his theory
of the case - “that Haggar sought to replace its largely ol der,
mal e sales force with a younger female sales force.” 1d. at 575.
Here, as explained in section |, Appellants waived objection to the
simlarly situated theory of the case advanced by Majesco and
accepted by the district court. Appellants thus failed to properly
advance any theory of the case based on Majesco’s alleged plan to
have an all -1 ndi an workforce.
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that as a matter of law, the district court was correct to grant
summary judgnment in this case because nothing supported the
all egation that Indian enployees were treated nore favorably than
Keel an and because in essence Keelan’s argunent is a challenge to
Maj esco’ s business nodel, not to any discrimnatory treatnent.

Based on our review of the summary judgnent evidence, and
keeping in mnd that Keelan was constrained to produce evidence
sufficient to raise a genuine fact dispute that simlarly situated
I ndi an sal espersons were treated nore favorably than he because
Appel lants did not properly object to this formulation bel ow, we
find that Keelan has failed to neet the discrimnation prong of his
prima facie case under the particular disparate treatnent
formul ati on of the fourth el enent of McDonnell Dougl as enpl oyed by
the district court. Considering the evidence in the |ight nost
favorable to Keelan, we do not find that Keelan presented any
summary judgnent evi dence tending to show, or fromwhich it can be
inferred, that simlarly situated I ndian sal espersons were treated
nmore favorably.

“To establish a prinma facie case in this manner, [Keel an] nust
show that [Indian] enployees were treated differently under
circunstances ‘nearly identical’ to his.” Mayberry v. Vought
Aircraft Co., 55 F.3d 1086, 1090 (5th Gr. 1995) (citations

omtted). First of all, nowhere in the record does Keelan identify

by name any I ndi an sal esperson in “nearly identical” circunstances
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who received better treatnent than he. Keel an instead insists
there were no Majesco Indian enployees simlarly situated to him
However, the record reflects that both Indian and non-Indian
sal espersons were affected by the bl anket pay and conm ssion cuts.
The record al so specifically identifies two I ndi an sal espersons who
were discharged in January 2002 for the identical reason Mjesco
gave for Keelan's term nation — nonproduction in sales. See id.
(affirmng sunmary judgnent for enpl oyer where black plaintiff did
not neet prima facie case on discrimnation prong, noting that
whi te enpl oyees had al so been simlarly disciplined for “scrapping
parts”). Also, nothing in the record indicates that Indian
sal espersons, as opposed to non-Indian salespersons, did not
encounter the sane types of staffing and marketing 1ssues
conpl ai ned of by Appell ants.

Moreover, Appellants’ statistical evidence indicating the
maj ority I ndian workforce at Majesco and the remarks pertaining to
pro-Indi an sentinent neither show nor can be reasonably inferred to
show better actual treatnent of Majesco’s Indian sal espersons in
circunstances “nearly identical” to Keelan’s. See id. Thus, the
district court correctly found that Keelan had not net the
discrimnation elenent of the prima facie show ng under MDonnel
Dougl as.

And even if this evidence could arguably be consi dered enough

to support a prima facie case, “if the defendant has offered a
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| egiti mate nondi scrimnatory reason for its action, the presunption
of discrimnation derived fromthe plaintiff's prima facie case
sinply drops out of the picture and the ultimte question [is]
di scrimnation vel non.” Mayberry v. Vought Aircraft Co., 55 F. 3d
1086, 1090 (5th Gr. 1995) (alteration in original) (internal
quotation marks and citations omtted). Here, Majesco net its
burden of production by citing Keel an’s poor sal es perfornmance; any
presunption of discrimnation vanishes. The record reflects that
Keel an i ndeed nade few sales; Keelan created no fact issue that
Maj esco’s stated grounds for his termnation were “unworthy of
credence.” See Reeves, 530 U S. at 143, Pal asota, 342 F.3d at
578.

Keel an’s statistical evidence and pro-Indian remarks do not
create a fact issue on pretext. Being a mgjority |ndian conpany
did not prevent Majesco fromalso firing Indians for nonperformance
in sales. See Nieto v. L&H Packing Co., 108 F. 3d 621, 623 n.5 (5th
Cr. 1997) (noting how evidence of nore favorable treatnent of
simlarly situated enpl oyees outside the class can be “especially
relevant” to a showi ng of pretext). Also, Keelan does not allege
and presents no evidence here that the M esco personnel who nade
t he remarks were involved in or influenced the decisionto fire him
or that those remarks were made in connection with his discharge.
See Rachid v. Jack In The Box, 376 F.3d 305, 315-16 (5th Cr. 2004)

(noting agei st coments continually nmade by person who decided to
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fire plaintiff); Scales v. Slater, 181 F.3d 703, 712 (5th Gr.
1999) (discounting stray remarks not connected to an enpl oynent
deci si on).
CONCLUSI ON

Having carefully reviewed the record and the parties’
respective briefing and argunents, and for the reasons set forth
above, we conclude the district court was correct to grant
Maj esco’s notion for summary judgnent and dismss Appellants’
clainms. Therefore, we AFFI RM

AFFI RVED.
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