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KING Chief Judge:”

Plaintiff-Appellant R cardo H nojosa filed suit against
Def endant - Appel | ee Jostens, Inc. (“Jostens”), asserting clains
for: (1) disability discrimnation under the Arericans with
Disabilities Act (“ADA’); (2) discrimnatory discharge under the
Enpl oynent Retirenent |Inconme Security Act (“ERISA’); and (3)

breach of fiduciary duty under ERISA. On January 22, 2004, the

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



district court granted sunmmary judgnent in favor of Jostens and
di sm ssed H nojosa's clains with prejudice. Hi nojosa now
appeal s. Addressing each of H nojosa’s argunents in turn, we
AFFI RM t he judgnent of the district court.

We review the district court’s grant of sunmmary judgnment de
novo, applying the sane standards as the district court. Burch

v. Gty of Nacogdoches, 174 F.3d 615, 618 (5th Cr. 1999).

Summary judgnent may be entered if the record, taken as a whol e,
shows that there is no genuine issue of material fact and that
the novant is entitled to judgnent as a matter of law. FeED. R

Gv. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322

(1986) .

We begin by addressing H nojosa s claimthat Jostens
di scrimnated against himin violation of the ADA by term nating
hi m based on his disability and by failing to provide himwth
reasonabl e accommodations. The district court dism ssed
Hi nojosa’s ADA cl ai m because it concluded that he did not qualify

as di sabl ed under the ADA.! On appeal, Hi nojosa argues that

. The ADA makes it unlawful for an enpl oyer to discrimnate
agai nst an enpl oyee who is a qualified individual with a disability
because of that enployee’'s disability. 42 U.S.C. 8§ 12112(a)
(2000). Under the McDonnell Dougl as burden-shifting framework, to
make a prim facie case of discrimnation, a plaintiff nust
establish that he: (1) has a disability; (2) is qualified for the
position; and (3) was discrimnated against because of his
disability. MDonnell Douglas Corp. v. Green, 411 U S. 792 (1973);
Mlnnis v. Alanb Cnty. Coll. Dist., 207 F.3d 276, 279-80 (5th Gr.
2000) (applying the McDonnell Dougl as burden-shifting framework to
a case brought under the ADA). If a plaintiff nmakes this prim
faci e show ng, then the burden shifts to the enployer to articul ate
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there is a genuine issue of fact as to whether he is disabled.
First, H nojosa argues that he is substantially inpaired in

the major life activity of performng the manual tasks of

lifting, pushing, pulling, and hol ding, which nmakes it difficult

for himto performactivities of daily living such as putting on

and buttoning his shirt, washing his hair, doing dishes, driving

short distances, and sleeping. Hi nojosa also points to the fact

that he was diagnosed with reflex synpathetic dystrophy. The ADA

defines a disability as, inter alia, a physical or nental

i npai rment that substantially limts one or nore nmgjor life

activities. 42 U S. C. 8§ 12102(2)(2000); Sherrod v. Am Airlines,

Inc., 132 F.3d 1112, 1119 (5th Gr. 1998). Hi nojosa has the
burden of denonstrating that his inpairnent limts a major life

activity. Toyota Mdtor Mqg., Ky., Inc. v. WIlians, 534 U S

184, 195 (2002). Although a major life activity includes
perform ng manual tasks, Hinojosa nust al so show that the
limtation on the major life activity is substantial. |[|d.;
Mclnnis, 207 F.3d at 280. The Suprene Court has stated that “to
be substantially limted in perform ng manual tasks, an

i ndi vi dual nust have an inpairnment that prevents or severely

restricts the individual fromdoing activities that are of

alegitimte, non-discrimnatory reason for the adverse enpl oynent
action. Milnnis, 207 F.3d at 280. Once the enployer articul ates
such a reason, the burden shifts back to the plaintiff to establish
by a preponderance of the evidence that the reason was nerely a
pretext for discrimnation. 1d.
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central inportance to nost people’ s daily lives.” Toyota Motor

Maqg., 534 U S. at 198. |In addition, the inpairnent’s inpact nust
be permanent or long term [d. Hi nojosa sinply asserts that his
inpai rment makes it difficult for himto performactivities of

daily living. However, he produces no evi dence what soever that

he is prevented or even severely restricted from perform ng such
activities. In addition, H nojosa presents no evidence, in fact
he does not even allege, that the inpact of his inpairnent is

permanent or long-term The fact that H nojosa was di agnosed

wth reflex synpathetic dystrophy does not in itself establish
that he was limted in a substantial major life activity because
the determ nation of whether a plaintiff has a disability is
based on the effect of the inpairnment in his life, not on the
name or diagnosis of the physical inpairnent. Taylor v.

Principal Fin. Goup, 93 F.3d 155, 164 (5th Cr. 1996) (citing 29

CF.R 8 1630.2(j), App. (1995)). Thus, Hinojosa has failed to
rai se a genuine issue of fact as to whether he was limted in a
substantial major life activity.

Second, Hinojosa argues that he has a record of a disability
because his nedical records indicate he has an inpairnment that
substantially limts major life activities. Under the ADA a
disability is also defined as having a record of a physical or
mental inpairnent that substantially limts one or nore major
life activities. 42 U S.C. § 12102(2)(2000); Sherrod, 132 F.3d
at 1119. Hi nojosa bears the burden of showi ng that he has a
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record of an inpairnent. Dupre v. Charter Behavioral Health Sys.

of Lafayette, Inc., 242 F.3d 610, 615 (5th Cr. 2001). However,

Hi noj osa points to no evidence in the record with regard to this
claim “[Unsubstantiated assertions are not conpetent summary

j udgnent evidence.” Ragas v. Tenn. Gas Pipeline Co., 136 F. 3d

455, 458 (5th Cir. 1998). In addition, H nojosa has not pointed
to any legal authority supporting his argunment. Therefore, he
has i nadequately briefed this clai mon appeal and, as such, has

forfeited it. Gen. Universal Sys., Inc. v. Lee, 379 F.3d 131,

148 (5th Cr. 2004) (per curian). Thus, we need not review
H nojosa’s claimthat he has a record of a disability.?

Third, H nojosa argues that Jostens regarded himas having a
disability because it did not assign himto work as a trainer--a
job that he could do and that was available. The ADA al so
defines a disability as being regarded as having a physical or
mental inpairnent that substantially limts one or nore major
life activities. 42 U S.C. § 12102(2)(2000); Sherrod, 132 F.3d

at 1119. Jostens woul d be deened to have regarded H noj osa as

2 Even if we did review Hi nojosa’s argunent, he has failed
to raise a genuine issue of material fact as to whether he has a
record of aninpairnent. This court has specifically rejected that
injury, surgery, hospitalization, and inability to work can
establish a record of a disability as a matter of law. Pryor v.
Trane Co., 138 F.3d 1024, 1028 (5th Gr. 1998). I n addition
restrictions indicating an inability to perform continuous, heavy
lifting or an inability to perform a particular job do not

necessarily constitute a record of disability. | d. This court
requires a record of an inpairnment that substantially limts a
major life activity. [d. There sinply is no such record here.
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disabled if it: (1) mstakenly believed that Hi nojosa had a
physi cal inpairnment that substantially limted a nmgjor life
activity; or (2) mstakenly believed that an actual, nonlimting
i npai rment substantially limted one of H nojosa’s major life

activities. Sutton v. United Airlines, Inc., 527 U S. 471, 489

(1999); Mclnnis, 207 F.3d at 281. There is no dispute that
Hi nojosa had an inpairnment to his right arm The question
remai ns whet her Jostens believed that Hi nojosa’s inpairnent
substantially limted himin a magjor |ife activity. This circuit
has held that an enpl oyer does not necessarily regard an enpl oyee
as substantially limted when it discharges the enpl oyee because

he can not performhis job. Ray v. Gidden Co., 85 F.3d 227,

229-30 (5th Gr. 1996); R chards v. Seariver Mar. Fin. Holdings,

Inc., 59 F. Supp. 2d 616, 628 (S.D. Tex. 1998). Thus, the fact
that Jostens term nated Hi nojosa because he could not performthe
duties of any job available at Jostens does not establish that
Jostens regarded Hi nojosa as substantially limted in a major
life activity. Further, the fact that H nojosa was not offered a
trainer position does not establish that Jostens considered him
substantially limted in a major life activity. Hi nojosa was
assigned to the lay-out clerk position to neet his restrictions,
and Jostens’s inquiry was sinply neant to acconmodate his
limtations. |In addition, Judy Howard, the enployee responsible
for the adm nistration of injury clains under the Jostens
Enpl oyee Injury Benefit Plan (the “Plan”), testified that she did
6



not consi der Hinojosa disabled. Al so, the fact that Jostens
inquired into H nojosa’s capability to performhis duties does
not establish that Jostens considered Hi nojosa substantially

limted in a mgjor |life activity. See Tice v. Centre Area

Transp. Auth., 247 F.3d 506, 515-16 (3d G r. 2001). |In fact, the

ADA aut hori zes enployers to inquire about an enployee’s ability
to performjob-related functions. 42 U S . C. § 12112(d)(4)(B)
Thus, Hi nojosa has failed to raise a genuine issue of fact as to
whet her Jostens regarded himas having a disability. W
therefore conclude that the district court did not err in
granting sunmary judgnent on Hinojosa’'s ADA claim?

We next turn to Hinojosa's claimthat Jostens discrimnated
against himin violation of 8§ 510 of ERISA, 29 U S. C. § 1140, by
termnating his enploynent with the specific intent to deprive
hi m of nedi cal benefits under the Plan. Section 510 of ERI SA
provi des:

It shall be unlawful for any person to discharge . . . a

participant or beneficiary for exercising any right to

which he is entitled under the provisions of an enpl oyee
benefit plan . . . or for the purpose of interfering with

the attai nnent of any right to which such partici pant nmay

becone entitled under the plan.

29 U.S.C. 8 1140. To establish a prinma facie case under 8§ 510, a

3 Since we have concluded that Hi nojosa failed to raise a
genuine issue of fact wth respect to a prinma facie case of
discrimnation under the ADA,  we need not address Hinojosa’'s
argunents that: (1) Jostens’s reason for termnating him was a
pretext for discrimnation; and (2) Jostens discrimnated agai nst
himby failing to provi de reasonabl e accommbdati ons.
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plaintiff nust prove, inter alia, that his enployer term nated
himwith the specific intent to discrimnate against himfor
exercising, or to interfere wwth, any ERISA right to which he is

entitled or may becone entitled. Holtzclaw v. DSC Comruni cati ons

Corp., 255 F.3d 254, 261 (5th Cr. 2001). The district court
determ ned that H nojosa failed to establish his prinma facie case
because, at the tinme H nojosa was term nated, he had no right to
recei ve benefits under the Plan. Pursuant to the terns of the
Plan, Hnojosa' s eligibility for benefits expired on April 2,
1998. Thus, when he was fired on Septenber 15, 2000, Hinojosa
did not have any right under the Plan. Accordingly, Jostens’s
specific intent in termnating H nojosa could not have been to
retaliate against himfor exercising a right under the Plan or to

interfere with any rights under the Plan. See Hines v. Mass.

Mut. Life Ins. Co., 43 F.3d 207, 209-10 (5th G r. 1995)

(concluding that the district court properly granted sunmary
j udgnent because the plaintiff had “no rights” under the benefit

pl an); Perdue v. Burger King Corp., 7 F.3d 1251, 1255 (5th G

1993) (granting summary judgnment on a 8 510 ERI SA cl ai m because,
at the tinme of discharge, the plaintiff did not have rights under
the benefit plan with which the defendant could interfere); Van

Zant v. Todd Shipyards Corp., 847 F. Supp. 69, 73 (S.D. Tex.

1994). Because Hinojosa failed to nmake a prina facie case of
di scrim natory discharge under 8 510 of ERI SA, Jostens was
entitled to judgnent as a matter of |aw
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Finally, we address Hi nojosa s claimthat Jostens breached
its fiduciary duty under 8 409 and 8§ 502 of ERISA (29 U.S.C
8§ 1109 and 8§ 1132 respectively) because it termnated himto
di scontinue his benefits. ERISA inposes personal liability on

any person who is a fiduciary wwth respect to a plan and who

breaches any of the duties inposed by ERI SA. Schl oegel v.
Boswel |, 994 F.2d 266, 271 (5th G r. 1993). ERI SA provides that
a person is a fiduciary with respect to a plan to the extent he,
inter alia, “has any discretionary authority or discretionary
responsibility in the adm nistration of such plan.” 29 U S. C

8§ 1002(21)(A). ERI SA recognizes that an enployer may act in a
dual capacity as both a fiduciary to the plan (as plan

admnistrator) and as an enployer. Long v. Excel Tel econns.

Corp., No. CGV. A 3:98-CV-3015-G 1999 W 1029088, at *2 (N.D
Tex. Nov. 9, 1999). An enployer serving as a plan adm ni strator
assunes fiduciary status when it acts in its capacity of an

adm ni strator, but not when it acts in its capacity as an

enpl oyer. lzzarelli v. Rexene Prods. Co., 24 F.3d 1506, 1524

(5th Gr. 1994).
I n determ ni ng whet her an enpl oyer acted as a pl an
adm nistrator or as an enployer, this court |ooks at the nature

of the act and not at the intent behind it. Bodi ne v. Empl oyers

Cas. Co., 352 F.3d 245, 252 n.6 (5th Cr. 2003). Several courts,
including the Fifth Grcuit, have held that when a busi ness

decides to term nate an enployee, it acts in its capacity as an
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enpl oyer. |d. at 251-52 (stating that “a decision to term nate
an enpl oyee, who is also a Plan beneficiary, is inherently not

fiduciary in nature”); see also Long, 1999 W. 1029088, at *2.

The district court dismssed H nojosa' s claimbecause it

concl uded Jostens was not a fiduciary under ERI SA. Hi nojosa
argues that Jostens is a fiduciary under ERI SA because it had

di scretionary authority over the Plan’s nanagenent. However,
because Jostens term nated H nojosa, it was acting inits role as
an enpl oyer and not as a plan admnistrator. Thus, Jostens was
not acting as a fiduciary when it term nated H nojosa. Since

Hi noj osa has not produced any evidence that Jostens was acting in
its capacity as a plan adm nistrator when it fired him (which
woul d have given it fiduciary status), the district court did not
err in granting summary judgnent on H nojosa s breach of
fiduciary duty claimunder ERI SA

Accordingly, the judgnent of the district court is AFFI RVED.
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