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GLORI A ZAMUDI O,

Pl ai ntiff-Appellant,
ver sus
NORMAN Y. M NETA, SECRETARY, DEPARTMENT OF TRANSPORTATI ON,
PAUL S. MLLER, Conm ssioner, The U. S. Equal Enpl oynent
Comm ssi on ( EECCO) ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:03-CV-110-C

Before DAVIS, SMTH and DENNI'S, G rcuit Judges.
PER CURI AM *

G oria Zanudi o appeals fromthe district court’s grant of
the defendants’ notion to dismss filed pursuant to FED. R Q.
P. 12(b)(1), (5), and (6) and fromthe district court’s deni al
of her FED. R Cv. P. 59(e) notion. Zanudio argues that the
di sm ssal of her conplaint violated due process because she did
not have notice of the filing of the defendants’ notion to

dismss prior to the dism ssal of her conplaint. She argues that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the district court erred in 1) dismssing her conplaint as a
di sci plinary sanction; 2) denying her Rule 59(e) notion; and
3) dism ssing her conplaint wwth prejudice rather than w t hout
prejudi ce. Zanudio also argues that this court shoul d address
the i ssue whether an enpl oyee’s spouse has a right to file a
claimw th the EEOC agai nst her spouse’ s enpl oyer.

The certificate of service attached to the defendants’
nmotion to dismss reflects that service on Zanudi o was conpl ete
on February 26, 2004, when the defendants nmailed it to Zanudi o' s
| ast known address. FeD. R Qv. P. 5(b)(2)(B) (“Service by mai

is conplete upon mailing.”); accord, Vincent v. Consolidated

Qperating Co., 17 F.3d 782, 785 n.9 (5th Gr. 1994). Zanudio has

not shown that the district court abused its discretion in
denyi ng her Rule 59(e) notion, which argued |ack of notice of the
filing of the notion to dismss as a ground for postjudgnent

relief. See Mdland West Corp. v. FDIC, 911 F.2d 1141, 1145

(5th Gr. 1990). Zanudio’s argunent that the district court’s
di sm ssal was but a disciplinary sanction is concl usional and
specul ati ve.

Al t hough Zamudi o argues that a dism ssal for |ack of subject
matter jurisdiction should be without prejudice rather than with
prej udi ce, Zanudi o does not challenge directly the district
court’s dismssal of her conplaint for |ack of subject matter
jurisdiction and/or for failure to state a claim Argunents nust

be briefed to be preserved. Yohey v. Collins, 985 F.2d 222,
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225-25 (5th Gr. 1993). Wen an appellant fails to address a
potential error in the district court’s analysis, it is the sane

as if the appellant had not appeal ed the judgnent. Brinknmann v.

Dall as County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Gr.

1987). Zamudi o has abandoned her challenge to the district
court’s Rule 12(b) dismssal by failing to challenge the | egal
analysis formng the basis for the di sm ssal

Zamudi o asks this court to address the issue whether an
enpl oyee’ s spouse has a right to file a claimor conplaint
agai nst her spouse’s enployer with the United States Equal
Enmpl oynent Qpportunity Comm ssion. W decline to address this
i ssue, the resolution of which was not necessary in the district
court’s dismssal of Zanudio's conplaint.

AFFI RVED.



