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W EUGENE DAVIS, Circuit Judge:

Def endant Arturo Qutierrez-Ramrez (GQutierrez-Ramrez)
chal | enges a 16-1evel enhancenent of his sentence based on a prior
conviction for a “drug trafficking offense” as authorized by 8§
2L1.2 (b)(1) (A (i) of the United States Sentencing Quidelines
(“CGuidelines”). W conclude that the district court erred in using
a California abstract of judgnent to determ ne whether the
defendant’s prior California conviction qualified as a “drug

trafficking offense.” We therefore VACATE CQutierrez-Ramrez’'s



sentence and REMAND for resentencing in accordance with this

opi ni on and the Suprenme Court’s recent opinionin United States v.

Booker, 125 S. Ct. 738 (2005).

| .

CQutierrez-Ramrez pleaded guilty to the offense of illegal
re-entry into the United States after deportation in violation of
8 US C § 1326 (a) & (b).* The Presentencing Report (“PSR")
recommended a base offense level of 8 pursuant to 8 2L1.2 of the

United States Sentencing CGuidelines (“Guidelines”),? and a 16-

18 US.C. 8 1326 provides in pertinent part:
(a) I n general

Subj ect to subsection (b) of this section, any alien
who- -

(1) has been deni ed adm ssi on, excl uded, deported, or
renmoved or has departed the United States while an order
of excl usion, deportation, or renoval is outstanding, and
t hereafter

(2)enters, attenpts to enter, or is at any tine
found in, the United States, wunless...the Attorney
Ceneral has expressly consented to the alien’ s reapplying
for adm ssion...
shall be fined under Title 18, or inprisoned not nore
than 10 years, or both

(b) Crimnal penalties for reentry of certain renoved
al i ens

Not wi t hst andi ng subsection (a)of this section, in
the case of any alien described in such subsection---

(2) whose renoval was subsequent to a conviction for
t he comm ssi on of an aggravated fel ony, such alien shal
be fined under such Title, inprisoned not nore than 20
years, or both.

2The district court sentenced Gutierrez-Ramrez using the 2002
edition of the Guidelines with the April 30, 2003, anendnents; al
references to the @iidelines contained herein are from this
ver si on.



| evel enhancenent for a past conviction of a “drug trafficking
of fense for which the sentence inposed exceeded 13 nont hs”
pursuant to 8 2L1.2 (b)(1)(A) (i) of the Cuidelines.® The
recomended enhancenment was based on Gutierrez-Ramirez’'s 1995
California conviction for violating CAL. HEALTH & SAFETY CODE §

11352 (a) (“8 11352 conviction").* The PSR al so recommended a

two-1 evel reduction for acceptance of responsibility resulting in

a total offense | evel of 22.

CQutierrez-Ramrez objected to the PSR s characteri zation of

his 8§ 11352 conviction as a “drug trafficking offense.” H's
written objection stated:

“[Without seeing the indictnent, and know ng the
preci se statute under which the convictions were
obtained (as well as the elenents of the offenses of
conviction), it is urged that sane are no nore than
aggravated felonies, triggering an eight-1level upward
adjustnent.” R 1, 19.(Parenthetical in original).

Part (1)(B)(iii) of the Cormentary to 8§ 2L1.2 of the Guidelines
defines “drug trafficking offense” in pertinent part as foll ows:

“Drug trafficking offense” neans an offense under
federal, state, or local Ilaw that prohibits the
manuf acture, inport, export, distribution, or dispensing
of a controlled substance...or the possession of a
controlled substance...with intent to rmanufacture,
i nport, export, distribute, or dispense.

“CAL. HEALTH & SAFETY CooE § 11352 (a) (West 1996) provides
pertinent part:

[ E] very person who transports, inports into this
state, sells, furnishes, adm nisters, or gives away, Or
offers to transport, inport into this state, sell,

furnish, adm nister, or give away, or attenpts to inport
into this state or transport [a controlled substance of
the types listed], shall be punished by inprisonnment in
the state prison for three, four, or five years.
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At the sentencing hearing, Qutierrez-Ramrez's attorney
again objected to the 16-1evel enhancenent, this tine arguing:
“l had filed an objection on the basis that the
statute under which [Gutierrez-Ramrez] was convicted
permts a conviction for transportation of a controlled
substance, and it is our position that nerely
transporting a controll ed substance would not be a drug
trafficking offense...” R 3, 4.
In response, the district court asked the governnent to provide a
copy of the indictnent or judgnent for the § 11352 conviction.
The governnent was able to |locate neither, but the Probation
O ficer produced the abstract of judgnent, which the district
court accepted. Because the abstract identified the § 11352

conviction as “sell cocaine,” the district court concluded that
CQutierrez-Ramrez’ s past conviction was not based on the nuch
broader “transportation section” of 8 11352, and thus qualified
as a “drug trafficking offense.”

After deducting another point for acceptance of
responsibility, the district court determ ned that CQutierrez-
Ramrez’' s total offense level was 21. His crimnal history

category of Vresulted in a Guidelines sentence range of 70 to 87

nmont hs.®> Qutierrez-Ranmirez was sentenced to 70 nont hs’

e read Gutierrez-Ramrez's brief as conceding that, instead of
the 16-1evel enhancenent, he should have received a 12-|evel
enhancenent for a prior “drug trafficking offense for which the
sentence i nposed was 13 nonths or | ess” under 8 2L1.2 (b)(1)(B) for
his previous conviction for violating OR Rev. STAT. § 475.992.
Appellant’s Brief at 12. Wth this enhancenent, his total offense
| evel woul d have been 17 and his Cuidelines sentence range would
have been 46 to 57 nonths.



i nprisonnment, and took this appeal.
.
A

CQutierrez-Ramrez argues first that the district court
i nproperly used an abstract of judgnment to decide that his §
11352 conviction qualified as a “drug trafficking offense.” The
governnent argues that, because CGutierrez-Ramrez filed a general
objection to the enhancenent, and did not specifically object to
the district court’s use of the abstract of judgnent, we should
review this issue for plain error. W disagree.

The purpose of requiring a defendant to object to preserve
an issue for reviewis to encourage defendants to call the
court’s attention to the potential error “in such a nmanner so
that the district court may correct itself and thus, obviate the

need for [appellate] review” United States v. Rodriquez, 15

F.3d 408, 414 (5'" Gir. 1994) (quoting United States v. Bullard,

13 F.3d 154, 156 (5'" Gir. 1994)). As discussed above,
GQutierrez-Ramrez filed witten objections to the PSR in which he
argued that, without referring to the indictnent, it was

i npossi ble to say whether his 8§ 11352 conviction qualified as a
“drug trafficking offense.” He also renewed his objection by
orally objecting at the sentencing hearing, and argued that 8§
11352 was too broad to qualify as a “drug trafficking offense.”
The transcript of the sentencing hearing reflects that the
district court considered the propriety of using the abstract of
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judgrment.® We conclude that appellant’s objection was specific
enough to preserve his challenge to the enhancenent before this
court. Therefore, we reviewthe district court’s enhancenent de

novo. United States v. Cal deron-Pena, 383 F.3d 254, 256 (5"

Cir. 2004) (en banc), cert. denied, 125 S. C. 932(2005).
B
GQutierrez-Ram rez argues next that, using the categorical

approach this court enployed in Cal deron-Pena, his 1995

conviction for violating 8 11352 does not qualify as a “drug

trafficking offense” under the Quidelines.” The governnment does

5The transcri pt of the sentencing hearing shows that the district
court considered the propriety of using the abstract:

THE COURT: This is an abstract of judgnent. |[t’s not even
the actual judgnment form So this isn’t even
really - the judgnent itself may actually have -
and it says ‘sell cocaine’. The crine here is
sell cocai ne. Is this the judgnent vyou re
t al ki ng about ?

DEFENSE: | haven't seen it, Your Honor, but it -

THE COURT: Wll, it says, ‘sells cocaine’. | nean, so,
therefore, the transportation section doesn't
even cone into being...[a]nd so, therefore, that
obj ecti on woul d have to be overrul ed.

R 3, 5-6.

The “categorical approach” finds its origins in United States
v. Taylor, 495 U S. 575 (1990). Under this approach, we exan ne
the elenents of the prior offense, rather than the facts underlying
the conviction, to determ ne whether the prior offense neets the
enhancenent definition provided in the GQuidelines. See United
States v. Rodriquez-Rodriqguez, 323 F.3d 317, 318-319 (5'" Cir.
2003); United States v. Chapa-Garza, 243 F.3d 921, 924 (5" Cr.
2001) (Using categorical approach for prior aggravated felony
conviction). Thus, our focus is on the statute of conviction, not
the underlying conduct of the prior offense. See Cal deron-Pena,
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not seriously challenge that, if the categorical approach applies
inthis case, 8 11352 can be violated by conduct that would not
constitute a “drug trafficking offense.” The governnent argues

that under United States v. Rodriquez-Duberney, 326 F.3d 613 (5"

Cir. 2003), we need not use the categorical approach to review
the propriety of a Quidelines enhancenent for a prior “drug
trafficking offense,” but rather may | ook to sources such as the
PSR for the underlying facts of the prior conviction.

I n Rodriguez-Duberney, the defendant argued that his

previ ous conviction for violating the Travel Act (18 U S.C. §
1952) was not a “drug trafficking offense” in light of United

States v. Gracia-Cantu, 302 F.3d 308 (5'" Cir. 2002) and United

States v. Chapa-Garza, 243 F.3d 921 (5'" Cir. 2001), two cases

using the categorical approach. 1d. at 616. The court

di stingui shed G aci a-Cantu and Chapa- Garza on the grounds that

the Guidelines definition of “crime of violence,” at issue in
t hose cases, included the words “by its nature,” and this phrase

required the courts in Gacia-Cantu and Chapa-Garza to use the

cat egori cal approach.® |1d. Thus, because the QGuidelines

383 F.3d at 257. |If the statute crimnalizes conduct that does not
fall within the enhancenent definition provided in the CGuidelines,
the prior offense cannot be used to enhance the defendant’s
sent ence.

8The current definition of “crime of violence” found in the
Commentary to 8 2L1.2 of the Cuidelines no |onger contains the
phrase “by its nature” that was found to trigger the categorica
approach in G aci a-Cantu and Chapa-Grza. The definition of “crine
of violence” nowincludes the phrase “as an el enent,” whi ch we have
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definition of “drug trafficking offense” does not include the “by

its nature” |anguage, the panel in Rodriguez-Duberney declined to

follow the categorical approach. 1d. at 617.

Al t hough Rodri guez-Duberney did decline to use the

categorical approach and | ook only to the elenents of the offense
of the prior conviction, the court did not authorize reference to
a source other than the indictnent to determ ne whether the prior
conviction could be classified as a “drug trafficking offense.”

We therefore do not read Rodriquez-Duberney to give the district

court carte blanche authority to consider sources beyond the
indictment and jury instructions to determ ne whet her defendant’s
prior conviction qualifies for a sentenci ng enhancenent under the
Gui del i nes. ®

The governnent next argues that, while our casel aw may
forbid considering underlying facts in the PSR to determ ne
whet her the prior offense qualifies as a “drug trafficking
of fense,” it does not prohibit a sentencing court from
considering information in an abstract of judgnent. W generally
have interpreted Taylor to allow courts to look to limted parts

of the record, such as the indictnment and jury instructions, to

hel d al so triggers the categorical approach. See United States v.
Var gas- Duran, 356 F.3d 598, 605 (5'" Cir. 2003) (en banc), cert.
deni ed, 541 U.S. 965 (2004).

Rodri guez- Duberney quoted a passage from Taylor permtting
consi derati on of both the indictnent and jury instructions to
determ ne whether a prior conviction qualifies for a sentence
enhancenment. 326 F.3d at 617.




determ ne whet her a defendant was convicted under part of a
statute that neets the enhancenent definition.®® |n United

States v. Navi dad- Marcos, 367 F.3d 903 (9'" Cir. 2004), the Ninth

Circuit carefully considered whether to include California
abstracts of judgnent as a source to identify the defendant’s
conduct in a prior conviction, and we find its opinion persuasive
in this case.

I n Navi dad- Marcos, the defendant argued that his prior

conviction for violating CAL. HEALTH AND SAFETY CoDE 8 11379 (a) did
not qualify as a “drug trafficking offense” under the QGuidelines.
Id. at 906. The district court agreed that 8§ 11379 coul d be
vi ol ated by conduct that would not qualify as “drug trafficking.”
Id. The sentencing judge then |ooked to the abstract of judgnment
for the § 11379 conviction, which identified the offense as
“Transport/sell cont. sub.” 1d. Based on this, the district
court determ ned that the defendant had been convicted under a
section of 8§ 11379 that nmet the definition of “drug trafficking.”
Id.

The Ninth GCrcuit reversed. The panel agreed that the

defendant’s prior conviction did not “facially qualify” for the

10See Cal deron-Pena, 383 F.3d at 258 (courts may look to
i ndictnment consistent with Taylor to determ ne whether a prior
conviction qualifies as a “crinme of violence” under the CGuidelines)
and United States v. Allen, 282 F.3d 339, 342-343 (5'" Cr. 2002)
(courts may consider charging papers and jury instructions to
determ ne whether a prior offense qualifies as a “serious drug
of fense” for purposes of 18 U S. C 8§ 924 (e)(2)(A), also known as
the Arnmed Career Crimnal Act).




16-1 evel enhancenent, but held that because the abstract of

j udgnment was not sufficient to “unequivocally establish” that the
def endant actually sold illegal drugs, the district court erred
in relying exclusively on the abstract to support the
enhancenent. 1d. at 907. Under California |aw, the court

stated, “an abstract of judgnent is not the judgnent of
conviction; it does not control if different fromthe trial
court’s oral judgnent and may not add to or nodify the judgnment

it purports to digest or summarize.” 1d. at 908. (quoting People
v. Mtchell, 26 P.3d 1040, 1042 (Cal. 2001)). |In addition, the

court explained that “[p]reparation of the abstract is a
clerical, not a judicial function.” [d. at 909. (citing People
v. Rodriguez, 152 Cal. App. 3d 289, 299 (Cal. C. App. 1984)).

I n di scussing why the portion of the abstract identifying the
charged offense is not reliable, the court stated:

“The formsinply calls for the identification of
the statute of conviction and the crine, and provides a
very small space in which to type the description. It
does not contain information as to the crimnal acts to
whi ch the defendant unequivocally admtted in a plea
col l oquy before the court...[i]t is equally plausible,
if not nore probable, that the abbreviation in the
[ portion of the abstract identifing the offense] nerely
summari zed the title of the statute of conviction
rather than — as the governnment woul d have us presune -
a conscious judicial narrowi ng of the charging
docunent.” |d.

Consi dering these shortcom ngs, Navi dad-Marcos found that

the abstract of judgnent “fail[ed] to satisfy the ‘rigorous

standard’ required by Taylor’'s nodified categorical approach.”
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Id. Thus, the panel held that the district court erred in

| ooking to the abstract of judgnent alone to determ ne whet her
t he enhancenent was proper, and the case was renmanded for
resentencing. 1d.

Simlarly, in this case, the district court based its
conclusion that GQutierrez-Ramrez’'s 8 11352 conviction qualified
as a “drug trafficking offense” solely on the abstract of
judgnent. As stated above, the record shows that the district
court relied on the portion of the abstract that identified

Qutierrez-Ramrez’'s § 11352 offense as “sell cocaine.” From

Navi dad- Mar cos’ cogent di scussion of California abstracts of

j udgnent, we conclude this is not a source upon which we can rely
to conclude that this short phrase nmanifests a “conscious
judicial narrow ng of the charging docunent” rather than a

short hand abbreviation of the statute of conviction. W
therefore agree wwth the NNnth Grcuit that courts cannot
exclusively rely on such shorthand descriptions to justify

sent ence enhancenents under the Quidelines.?!

1The government argues that there is a conflict in the Ninth
Circuit over whether a district court may rely solely on an
abstract of judgnent to deci de whether a prior conviction neets a
particul ar enhancenent definition under the CGuidelines. However,
the case cited by the governnent, United States v. Vel asco-Mdina, 305
F.3d 839 (9" Cir. 2002), does not conflict with Navidad- Marcos.
I n Vel asco-Medi na, the court held that the district court did not
err inlooking to the abstract of judgnent, in conbination with the
charging instrunent, to determ ne whether the enhancenent was
justified under the Guidelines. 305 F.3d at 852. Thus, Vel asco-
Medina did not address the propriety of wusing the abstract of
j udgnent al one, and does not conflict w th Navi dad- Marcos.
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The governnent next argues that the recent Suprene Court

opinion in Shepard v. United States, = S . _ , 2005 W 516494

(2005) supports its argunent that the district court’s use of the
abstract of judgnent was proper in this case. In Shepard, a
def endant pleaded guilty to being a felon in possession of a
firearmin violation of 18 U S.C. §8 924 (g)(1). He objected to
havi ng his sentence increased fromthe 37-nonth maxi num under the
statute for a firearmoffense to a 15-year mninmum for violating
the Arned Career Criminal Act (“ACCA’), ' which is triggered when
an of fender convicted under § 924 (g)(1) has three previous
convictions for “violent felonies.” |d. at *3. The gover nnent
argued that, under Taylor, the court is not limted to using the
i ndi ctment alone, but is allowed to ook to police reports and
conpl aint applications to determ ne whether the prior convictions
qualified as “violent felonies” under the ACCA. 1d. at *6. The
First Crcuit Court of Appeals agreed, finding that because the
def endant did not seriously challenge the accuracy of the facts
contained in the reports, they were “sufficiently reliable” to
assess whether the prior convictions qualified as “viol ent
felonies.” |d. at *4.

The Suprenme Court reversed. The Court concluded that in
determ ning whether a previous conviction qualifies as a “viol ent

felony” so as to trigger an enhancenent, a court is “generally

1218 U.S.C. § 924 (e) (2004).
12



limted to exam ning the statutory definition, charging docunent,
witten plea agreenent, transcript of plea colloquy, and any
explicit factual finding by the trial judge to which the
def endant assented.” [d. at *3. Such a limtation was
necessary, the Court stated, in order to remain faithful to
Taylor’s adnonition for courts to refrain fromengaging in
collateral trials. |d. at *7

Shepard does not support the governnent’s argunent for using
the abstract of judgnent in this case. According to Navi dad-
Mar cos, the abstract of judgnent is generated by the court’s
clerical staff, so it is not an “explicit factual finding by the
trial judge to which the defendant assented,” which the court may
consi der under Shepard. Additionally, considering the |ow | evel
of reliability associated with abstracts of judgnent in
California, we are satisfied they should not be added to the |ist
of docunents Shepard authorizes the sentencing judge to consult.
We conclude therefore that the district court erred in relying
exclusively on the abstract of judgnent to determ ne whether the
conviction under 8 11352 was a “drug trafficking offense” in this
case.

We aut hori zed the governnent to supplenent the record in

13\W¢ recogni ze that in, United States v. Miral es-Franco, 2003 W
21635295 (5'" Cir. 2003), an unpublished opinion, we permtted
reference to to the abstract of judgnent. However, this case was
deci ded before Cal deron- Pena and Shepard, and we therefore find it
to be unpersuasi ve.
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this case wwth the indictnent that preceded Gutierrez-Ramrez’'s §
11352 conviction. Unfortunately, the indictnent nerely tracks
the | anguage of the statute, and includes |anguage relating to
conduct that would not qualify as a “drug trafficking offense”
under the Quidelines. The record contains no other evidence to
narrow Gutierrez-Ramrez’'s 8 11352 conviction to permt a

determ nation whether it qualifies as a “drug trafficking

of fense.” As discussed above, the governnent does not chall enge
the proposition that § 11352 could be violated by conduct that
woul d not qualify as a “drug trafficking offense” under the
Guidelines. Thus, the district court erred in inposing the 16-

| evel enhancenent in this case.

L1l
GQutierrez-Ramrez al so contends that the provisions of 8
US C 8 1326 (b)(1) and (2) which provide that a defendant may
be sentenced to 10 or 20 years inprisonnent for a prior “fel ony”
or “aggravated felony” are unconstitutional in |light of Apprendi

v. New Jersey, 530 U. S. 446 (2000). As appellant recogni zes,

1At resentencing, the district court will use the Guidelines as
advi sory consistent wth Booker. See Booker, 125 S. . at 757
(Breyer, J., OQpinion of the Court in part). In “consulting the
Cui delines,” as Booker requires, the district court may consider
the 12-level enhancenent based on a determnation that the
defendant’s conviction for violating OR Rev. STAT. 8§ 475.992
qualifies as a “drug trafficking offense for which the sentence
i nposed was 13 nonths or |ess” under § 2L1.2 (b)(1)(B) of the
CGuidelines. 1d. at 764-765; See note 5, supra.
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this issue is controlled by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998), in which the Suprene Court rejected
this argunent.
| V.
For reasons stated above, we VACATE Gutierrez-Ramrez’'s
sentence and REMAND for resentencing consistent with this opinion

and the Suprene Court’s recent opinion in United States v.

Booker, 125 S. Ct. 738 (2005).

VACATED and REMANDED.
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