IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60830
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
WLLI E LEE STARKS, also known as “Cat Daddy”,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:98-CR-92-1-S-B
 April 27, 2001
Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Wllie Lee Starks appeals fromhis conviction by guilty plea
of conspiring to extort payoffs under color of official right and
attenpting to comnmt extortion under color of official right. He
suggests that his sentence violated Apprendi v. New Jersey, 120
S. . 2348 (2000), but he did not adequately argue any Apprendi
i ssue for appeal. See Brinkmann v. Dallas County Deputy Sheriff
Abner, 813 F.2d 744, 748 (5th Cr. 1987). W address in turn the

argunents that Starks does brief for appeal.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Starks contends that the district court erred by attributing
22.5 kil ogranms of crack cocaine to him He argues that the
district court should have applied a hei ghtened evidentiary
standard in his case because the cross-reference to the drug-
trafficking guideline dramatically increased his punishnment. He
further argues that the evidence was insufficient under a
hei ghtened evidentiary standard to support the attribution of the
crack cocai ne.

The record does not denonstrate that Starks raised his
contention regarding the evidentiary standard in the district
court. Nor did he challenge the attribution of 22.5 kil ograns of
crack cocaine. Qur review of Starks’s contentions regarding the
evidentiary standard and the attribution of cocaine therefore is
under the plain-error standard. United States v. Calverley, 37
F.3d 160, 162-64 (5th Gr. 1994)(en banc).

“Questions of fact capable of resolution by the district
court upon proper objection at sentencing can never constitute
plain error.” United States v. Vital, 68 F.3d 114, 119 (5th Cr
1995) (i nternal punctuation nmarks and citations omtted). The
anount of drugs attributed to Starks is a factual issue that
coul d have been resol ved upon proper objection at sentencing.

See United States v. Maseratti, 1 F.3d 330, 340 (5th Gr. 1993).

Because the attribution of crack cocaine to Starks cannot
constitute plain error, the evidentiary standard that should have
been applied by the district court is a nonissue. W do not

address Starks’s evidentiary-standard contenti on.
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Starks contends that the district court erred by adjusting
his offense level for his role as a | eader/organi zer. The
| eader/organi zer finding in Starks’s case was not clearly
erroneous. United States v. Watson, 988 F.2d 544, 550 (5th Gr.
1993) .

Starks contends that the district court erred by denying his
request for a downward departure fromthe gui deline sentencing
range. We lack jurisdiction to consider Starks’s contention.
United States v. Palner, 122 F.3d 215, 222 (5th Cr. 1997).

AFFI RVED.



