IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60676
Conf er ence Cal endar

HENDERSON SHARP,
Pl ai ntiff-Appellant,
ver sus

JAMES V. ANDERSON, Superintendent,

M ssi ssippi State Penitentiary;

EMM TT L. SPARKMAN, Warden of Facility,
Marshal | County Correctional Facility;
DAVI D HELM C, Associ ate \Warden,
Marshal | County Correctional Facility;
TODD GUELKER; W LLIE MAE W LLI AM

LI EUTENANT JASON GURLY; BRENDA CRANE
CORRECTI ONAL OFFI CER 1 WLLI AMS;
CORRECTI ONAL OFFI CER 1 BUFORD,

CORRECTI ONAL OFFICER 1 WHI TE; GW\EN SHAW
JUSTI N HALL; JACK YOUMANS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:98-CV-183-B

~ June 15, 2000
Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *
Hender son Sharp, M ssissippi inmate #46812, appeal s the

district court’s dismssal as frivolous of his 42 U S.C. § 1983

conplaint. Sharp contends that the defendants subjected himto

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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cruel and unusual punishnment by failing to informhimof four

t el ephone calls, which notified himof his sister’s death. Sharp
contends al so that he was charged with a disciplinary violation
inretaliation for filing a civil rights conplaint and that he
was kept in adm nistrative segregation for 112 days after he was
found not guilty of the disciplinary charge. Sharp contends that
he was deni ed due process and that his custody classification was
changed wi thout justification.

We review the district court’s dismssal as frivolous of a
prisoner’s in forma pauperis (IFP) conplaint for abuse of
di scretion. Siglar v. H ghtower, 112 F.3d 191, 193 (5th Gr.
1997). A conplaint is frivolous “if it |lacks an arguabl e basis
inlawor fact.” Id.

To obtain relief under § 1983, the plaintiff nust
denonstrate the violation of a constitutional right. Allison v.
Kyle, 66 F.3d 71, 73 (5th Gr. 1995). Negligent conduct is not
actionabl e under 8 1983; nor is failure to follow prison policy.
See Myers v. Klevenhagen, 97 F.3d 91, 94 (5th Cr. 1996); Marsh
v. Jones, 53 F.3d 707, 711-12 (5th Cr. 1995). Sharp’s
al l egations concerning the failure of the appellees to provide
notice of his sister’s death do not inplicate the violation of a
constitutional right.

Sharp’s allegations do not establish a retaliatory notive.
See Wods v. Smth, 60 F.3d 1161, 1166 (5th Gr. 1995) (innmate
must either produce direct evidence of retaliatory notive or
al l ege a chronol ogy of events fromwhich retaliation m ght

pl ausi bly be inferred). The record shows that Sharp was afforded
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due process in the disciplinary proceedings. See WIff v.
McDonnel I, 418 U. S. 539, 564-65 (1974). Sharp’s conti nued
confinenent in admnistrative segregation does not inplicate the
protections of the due process clause. See Pichardo v. Kinker,
73 F.3d 612, 613 (5th Cr. 1996); Luken v. Scott, 71 F.3d 192,
193 (5th Cr. 1995). The change in Sharp’s custody
classification does not inpinge on any cogni zable |iberty
interest. See Modody v. Baker, 857 F.2d 256, 257-58 (5th Cr
1988) (“An inmate has neither a protectible property nor |iberty
interest in his custody classification.”). The district court
did not abuse its discretion by dismssing Sharp’s conpl aint as
frivolous. See Siglar, 112 F.3d at 193.
Sharp’ s appeal is wthout arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).
Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42. 2.

The di sm ssal of Sharp’s appeal and the district court’s
di sm ssal of his conplaint as frivolous count as strikes for
purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103
F.3d 383, 387-88 (5th Gr. 1996). W caution Sharp that once he
accunul ates three strikes, he may not proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 8§ 1915(9).

DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



