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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60484
Summary Cal endar

KOURTNEY DANTE BYNUM
Peti ti oner- Appel | ant,
ver sus

WALTER BOCKER, M KE MOORE, Attorney
Ceneral, State of M ssissippi,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2: 99-CV-101-D-B

 February 16, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *
Kourtney Dante Bynum (M ssi ssippi prisoner # 57301) noves
this court for a certificate of appealability (COA) and for |eave

to proceed in forma pauperis (IFP) in his appeal of the district

court’s dismssal of his federal petition for habeas corpus
wherein he chall enged his state-court conviction for rape. The

district court sua sponte dism ssed Bynunis petition as tine-

barred under the one-year limtations period of 28 U S. C
§ 2244(d). The court reasoned that the period during which

Bynum s state post-conviction application was pendi ng did not

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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toll the one-year limtation period because the application was
deni ed as procedural ly barred.

To obtain a COA, Bynum nust make a substantial show ng of
the of a constitutional right. See § 2253(c)(2). |In considering
a nonconstitutional question in a COA application, such as the
limtations issues presented here, Bynum nust first nake a

credi ble show ng of error by the district court. See Sonnier v.

Johnson, 161 F.3d 941, 943-44 (5th Cr. 1998).
When it rendered its judgnent, the district court did not

have the benefit of this court’s decision in Villegas v. Johnson,

184 F. 3d 467 (5th Cr. 1999). In Villegas, this court held that
to be “properly filed” for purposes of 8§ 2244(d)(2), a state
habeas petition need only be submtted according to the state’s
procedural filing requirenents. 1d. at 469-70. A successive
state application or one containing procedurally barred clains is
not per se inproperly filed. 1d. at 470-71

A copy of Bynumis state post-conviction application is not
included in the record; however, Bynum asserts that he filed such
application in early May, 1998. Under Villegas, Bynum has nade a
credi ble show ng that the district court erred by dismssing his

petition as tinme-barred. See Sonnier, 161 F.3d at 943-44.

Accordingly, Bynums notion for a COA is GRANTED and the case is
VACATED and REMANDED to the district court so that the court may
determ ne concl usively whether the petition was tinely filed.

See Sonnier 161 F.3d at 945. Bynunis notion to proceed IFP is

CGRANTED. Bynumis notion to file a supplenental brief is DEN ED

as unnecessary.
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