IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60317
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
WLLI AM J. KELTY
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:99-CR-9-ALL-W5
Septenber 14, 2000
Bef ore KING Chief Judge, and JONES and STEWART, Circuit Judges.
PER CURI AM *

WlliamJ. Kelty appeals froma judgnent entered after a
jury convicted himof (i) making a fraudul ent claimagainst the
United States in violation of 18 U S.C. § 287 and (i)
obstructing, inpeding, and inpairing the Internal Revenue Service
(IRS) in violation of 26 U . S.C. § 7212(a).

Kelty argues that the Governnent presented insufficient
evi dence to support the conclusion that he know ngly presented a

fraudul ent instrunent to the IRS as paynent on his tax liability.

We hold that Kelty preserved his sufficiency argunents for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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appel l ate consideration. See United States v. Mann, 557 F.2d

1211, 1216 n.6 (5th Gr. 1977). W have reviewed the record and
find no reversible error. Viewed in the |ight nost favorable to
the verdict, the evidence was sufficient to support Kelty’'s

convi ctions on both counts. See United States v. Shabazz, 993

F.2d 431, 441 (5th Cr. 1993).
Kelty argues that the two counts in the indictnment were
mul tiplicitous. Because he did not object on this basis before

trial, he has waived the issue. United States v. Soape, 169 F. 3d

257, 265 (5th Gir.), cert. denied, 527 U.S. 1011 (1999).

Kelty argues that the indictnment was constructively anmended
by the evidence presented at trial. Because Kelty did not make
this argunent to the district court, we review for plain error

only. United States v. Mllet, 123 F. 3d 268, 272 (5th Cr

1997). Having reviewed the record, we find no error, plain or

ot herw se. See United States v. Robles-Vertiz, 155 F.3d 725, 728

(5th Gir. 1998).

Kelty argues that the district court erred at sentencing by
i nposi ng a two-level adjustnent pursuant to U S S G
8 2F1.1(b)(2)(A). We see no clear error in the district court’s
determnation that his offense involved nore than m ni ma

pl anning. See United States v. Burns, 162 F.3d 840, 854 (5th

Gir. 1998).
AFFI RVED.



